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Why the Audit was Conducted

Over the last ten fiscal years, the County
EAO DPAEA Apxr i EI
Compensation and $108 million in Liability
claims expenses. Accordingly, the
''''' i AT ACAI Al
exposure in these areas is a critica
responsibility. As a result, the Board of
Supervisors directed the Office of the
Performance Audit Director to conduct an
audit of CEO/Risk Management (RM) tq
bring increased transparency to the
operation and to provide County policy
makers, executive management, and thg
public with a comprehensive assessmen{
I /£ 2perfér@ance.

Key Audit Recommendations

This audit report offers 26
OAAT I 1T AT AAGETT O OI
operations, the most important of which
include:

A Development of effective analytics and
management reports in order to
identify and proactively manage he
#1 O1 OUB O 1T PAOAOQET I

A Implement substantial changes to the
#1 01 U6 2A0001 O
ensure its success.

A -TAEEEAAOQETT 1T &£ 2
cost allocation methodology for
charging agencies/departments for the
AT OO0 1T £ 7 1périkaich Gadd
Liability claims expenses.

A Collection and analysis of additional
AAOGA AT 1T AAOTETC 2
Panel and its subcontractors.

A Automation of RM operations to
increase efficiencies.

A Development of a Countywide
Enterprise Risk Management cagbility
to proactively identify and addressall
risks facing the County.

Key Strengths

What the Audit Found

The current Risk Manager has made several significant improvements t
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Key Opportunities for Improvement

I DAOAOGEIT 1T OAO OEA PAOO AEAx
RM staff is very knowledgeable in the majority of its assigned function
and agressive in their pursuit of protecting public funds.

RM provides excellent training to County agency/department staff in
Contracts Insurance and Safety and Loss Prevention.

RM has an effective balance of smouse and contract staff performing
OEA #1 01 OUu80O OEOE i AT ACAi AT O AA
2- EAO AT EAT AAA EOO OAOGEAx 1 E
Compensation cases and directed the initiation of enhanced protocol
for the utilization review process on medical treatment and ancillary
medical services.

RM has made several cost saving changes to its commercial insurar
program.

There are 26 formal findings, the most important of which include:

A

2-60 71 OEAOOGG #11 PAT OAOGETT ATA
focused on the processing of claims. RM has not yet achieved the b
practice capability of assisting agencies in proactively managing th
risks that cause these claims, a major part ofdtstated mission. A
critical step in developing this capability is the preparation of metric
reports as a prerequisite to identifying, understanding, and managing
risks. The audit team has developed a collection of analytics that lay
the foundation for RM to provide this information going forward.

The Return to Work program implemented in 2011 has several critica
deficiencies that are sources of frustration to agencies/departments.
4EA DPOi BI OAA 1T Ax AEAOCEIT C 1 AQ
Compensationand Liability costs to agencies/departments has severa
issues that need to be addressed prior to implementation.

RM does not collect data on total hours billed by contract attorneys no

AT A0 EO OOAAE OEA AT 6000 1T & OOA
Defense Panel firms.

4EA 71 OEAOS6O #1 1 PAT OAOGETT bDOI C
OEAO 1 AAAO Ol ET AEEEAEAT AEAO

consistently responsive to agency/department needs.

The current procedure for funding the longterm financial costs of
71 OEAOOG #11 PAT OAOEITT AT A |, EAA
incorporate Board input.
A4EA #1 01 OUsO
1974.
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Executive Summary

Preface

Public agencies are exposed to a variety of risks during the normal course of business.
These risks include such exposures as employee injuries, various types of liability

claims filed against the organization (e.g., excessive use of force, automobile aciclents,

water main breaks, employment lawsuits), and non -performance by contractors. To

address these exposures, public agencies typically establish a risk management office
Ul EOwPOEOUET UwWwUUET wi UOEUPOOUWEUOSO wwe OU@htUUZz wf' O
Contracts Insurance, and Safety and Loss Prevention. The County of Orange performs
these functions through its CEO/Office of Risk Management (RM).

Managing risk is a necessary but costly component of government. Indeed, at the
County of Orange, tOUEOw6 OUOI UUzw" O0Ox]1 OUEUPOOWE @QE w+ PEE
years have been $174 million and $08 million, respectively. Yet, in spite of the

magnitude of these expenses, the inner workings of RM have not been the subject of

significant scrutiny. As Ew Ul UUOUOwWUT T w. UEOT T w" OUOUaw! OFEUE
directed the Office of the Performance Audit Director (Office) to conduct this audit to
thoroughly review the RM operation and to provide County policy makers, executive
management, and the publicwBD UT WEWEOOxUI T 1 OUBDYI wEUUI UUOIT O w

After months of extensive research and analysis, the audit team has determined that
since the arrival of the current Risk Manager in 2008, many notable improvements have
been and continue to be made, including changes that have resuled in cost savings to
the County, the development of detailed policies and procedures, and improved service
and support provided to agencies/departments. Although RM has im proved greatly
over the last several years andis, overall, a well-performing organization, there are
some significant Ox x OUUUODPUDIT Uwi OUwbOxUOYI Ol OUOwxEUUPEL

activities, and in correcting implementation deficiencies in the Countywide Return to
Work (RTW) program.

Given the magnitude of RM as a cost center, it is reasonable to expect that
implementation of the recommendations contained in this audit will result in savings as
the County enhances its ability to proactively manage its organizational risks and
increase its use of automation.




PERFORMANCE AUDIT @EO/RISK MANAGEMEN Final Report

Methodology

This performance audit was conducted in accordance with generally accepted
government auditing stand ards. Those standards require that the audit team plan and
perform the audit to obtain sufficient, appropriate evidence to provide a reasonable
basis for our findings and conclusions based on audit objectives. The audit team
believes that the evidence olained in this audit provides a reasonable basis for its
findings and conclusions based on audit objectives.

Data collection methods used by the audit team included: interviews of all RM staff,
intensive research of risk management best practices, analyss of RM expenditures and
funds, interviews of management representatives from the largest users of risk
OEOET 1 Ol OUwUI UYPET UOWEwWUI YPI PwOi WEWUEOX Ol wpi
use of contractors, and a review of actuarial and other studies previously conducted.

The audit team has categorized its findings and recommendations according to priority,
with Priority 1 indicating significant financial, legal, or operational risks are involved

that require immediate attention; Priority 2 indicating moderate financial, legal, or
operational risks that RM should begin addressing within six months; and Priority 3
indicating operational or administrative processes that RM should begin addressing
within one year.

Background Information

Organization

RM reports to the County Financial Officer (CFO) and provides its services with 23
positions, across the following areas:

A Administration & Financial Management (including Commercial Insurance)
Contracts Insurance

Liability Claims Management

Safety & LossPrevention

6 OUOI UUzw" 6O0x1 OUEUDPOO

Return to Work (RTW)

Americans with Disabilities Act (ADA) Title Il Compliance

I > I I D D >
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1, z0wOx1 UEUPOOUwWPOwWUT 1T wEUI EVwWOT w2ET T Ua wé w+ O|UU
11T 00UQwUOw6 OUOWI OOOOP WUT T we, @ith @dercesiteparimertsO U U E[O D
responsible for program implementation and RM serving as a central coordination
point to provide oversight and support as needed. Countywide functions wholly
centralized within RM are Commercial Insurance, Contracts Insurance, Liability Claims

, EOET 1 Ol OUOWEOE W6 OUOI UUzw" 6O0x1 OUEUDPOOG wuw

In addition to County staff, RM also utilizes contractors for the following activities:

Insurance brokerage services
Actuarial services

A6OUOTI UUzw" 0O6x]1 OUEUDOOWEOEPOUWEEODOPUUUEDD
services

A Defense litigation of Liability EOE w6 OUOI U Uz w tléndxileddddnstd © O |
the County

A

A

Expenditures & Revenues

In terms of expenditures, RM budgets for the administration of its various programs , as
well as for selfBOUUUDOT wPUUw+PEEPOPUAWEOEWGB OUOI UUzw"
two Internal Service Funds (ISF 294 and 293, respectively). Property & Casualty
p+PDEEDPOPUaAAwW( 2 %wl NKzUw%8 wl Yhhrhl wOOUEOwWI B x|
42.1%) of these appropriations are for various commercial insurance policies and
insurance recoveries (i.e, passthrough expenses to other agencies) $11.8 million (or
47.8%) are for Liability judgments and damages; and the remaining $2.5 million are for

OUT T UWEEOPOPUUUEUDBYT wi Bx1 OUI UBww»wdUwe OUOI UUZ
total expenditure budget is $31.1 million: $25.7 million (or 82.6%) of these
ExxUOxUPEUPOOUWEUI wi OUweOUOI UUzw" OOxI OUEUDPO
million are for administrative costs, including the contract with its third party
administrator.

(@}
(e

1, zUwUI Y1 OUI wUOUUET Uwi OUWEOUT w( 2%UwWEUI 6 wwmpE A
interest earnings on accumulated assets.
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RM Accomplishments

The current Risk Manager has instituted positive changes to the RM operation that have
either enhanced or led to a number of operational strengths, the most significant of
which include the following:

C RM staff is very knowledgeable in the majority of its assigned functions and
aggressive in their pursuit of protecting public funds.

C RM streamlined its commercial insurance program by consolidating various small
liability and property insurance policies under a master program, utilizing CSAC -
EIA (a joint powers authority) to purchase its property insurance coverage needs
which resulted POw Ul EUVUE]l EWEOUUUWEOEwWI O1 EQEI EwbOUUUE
behalf, and placing the insurance brokerage services on a feebased contract as
opposed to the previous commission-based approach.

TPA, York. An outside managed care audit was conducted and has resulted in the
initiati on of enhanced protocols for the utilization review process on medical
treatment and ancillary medical services.

C RM has developed WO U Ol Cbhigensation and safety metrics that focus on
incidence, frequency and severity rates and modified duty statistics. Bi-annual
reports have been presented to key agencies/departments, which include trend
analysis and recommendations for risk mitigation efforts.

C RM provides excellent training to Cou nty agency/department staff in the Contracts
Insurance and Safety areas.

Summary of Audit Findings & Recommendations

1P

311 WEUEPDOBRUOT UWEOEWUI EOOOI OEEUDPOOUWI OUwWI E
summarized on the following pages.
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Administration and Fin _ancial Management

C31T1TwxUPOEUaw xOOPEaw UI EVw ET OPOI EUI Uw 1, z Uuw ¢
Management Policy) should be updated to reflect current practices. (Finding 1, page
10)

C RM should develop a Board policy that guides the CFO and Risk Manager in
fundiOT w UT 1T w OO0O0T w Ul UOw OPEEDPOPUDPI Uw EUUOEDE
Compensation claims, and a procedure for reporting commercial insurance
placements (i.e., purchases) twice per year to the Board (Findings 2 and 5, pages 11
and 21)

([a)

C 1, z Uwx U O x alodatibruntethdditlagies for charging agencies/departments for
UTT weTTUITEU]l wi UOEDPOT woOil w+PEEPOPUAWEOEWG QUC
problematic consequences that should be addressed prior to implementation to
ensure that the County is in full comp liance with State Controller guidelines (e.g.,
consider removing the X-Mod component of the proposed new methodologies).
(Finding 4, page 16)

C RM performs a significant amount of manual processes which afford several
opportunities to enhance its efficiency through the use of paperless technologies.
RM should work with CEO/IT to identify opportunities for process automation.
(Finding 3, page 14)

Contracts Insurance

C The delineation of responsibility between RM and County Counsel for the review
and approval of contract insurance issues is unclear to many agencies/departments
and should be communicated. (Finding 6, page 25)

C Vendors who have multiple contracts with the County must prepare and submit
proof of insurance documentation for each contract, potentiall y leading to extra
costs passed on to the County. RM should complete its efforts to implement
insurance certificate software that would allow agency/department staff to verify
proof of insurance for vendors. (Finding 7, page 25)
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Liability Claims

C RM has not developed a comprehensive approach to analyzing and reporting on
Liability claims data. As a result, RM is limited to primarily processing claims
rather than fulfilling its mission -specific role of facilitating the management of
operational risks that lead to claims. For example, in conducting its own analysis of
12 fiscal years of RM Liability claims data, the audit team was able to develop a
number of analytics, not previously available:

-

A The County has paid an average of $10 million per year on Liability claims
expenses (including payouts and legal costs) over the last 12 fiscal years
(approximately $120 million in aggregate). However, in a substantial
upswing of costs, over the past two fiscal years, the County has paid $41.0
million in Liability cI aims expenses, or an average of $1.7 million per month.

A On average, legal expensesrepresent the largest portion of Liability claims
costs(52.2%).

A There was ademonstrable downward trend (a 41.1% decrease)from FY 99/00
to FY 08/09in the number of Liabil ity claims incurred by the County.

A Expectedly, given its public safety mission, the Sheriff-Coroner Department
has the highest percentage of Liability claims and costs in the County (43.6%
of all claims and 46.6% of all cost3; the next highest is the Saial Services
Agency (3.6% of all claims and 17.4% of all costy.

A The types of Liability claims that have generated the highest total costs over
the past 12 fiscal years include: Civil Rights violations ($14.2 million ),
excessive use of érce by deputy in the field ($9.6 million ), liability from
omissions and errors ($9.4million ), adverse employment action ($7.9million ),
chemicals/paints/fumes including landfill gas ($6.4 million ), use of force by
staff while in custody ($6.0 million ), wrongful terminati on/suspension ($5.3
million ), and wrongful death ($4.7million ).

A While only 0.8% of all claims incurred over the 12-year period resulted in
payouts to-date of over $200K, these claims accounted for 66.8% (or $68.8
million ) of total claims payouts.

A Over the past five fiscal years, there has been a 26.5% increase in Liability
lawsuits filed against the County and a 103.2% increase in legal costs.

Vi
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Although RM collects this summary level data, it does not collect data on the
total hours billed by contract atto rneys, nor does it track the total costs of
subcontractors used by contract attorneys.

RM should identify risk metrics for reporting and develop a Liability data analysis
capability. (Findings 8 and 9, pages 2 and 44)

C The current Liability Legal Defense Panel contract has been in place for an excessive
period of time (10 years). In the future, RM should refresh the selection of Legal
Defense Panel firms every five to seven years. (Finding 10, page 45)

G From a cost standpoint, it would be more expensive to use County Counsel
attorneys and legal support staff for Liability claims litigation defense than contract
staff. In addition, there are a number of other operational considerations that
support the current model. The audit team recommends that RM cont inues with the
current model for Liability claims litigation legal defense. (Finding 11, page 4 5)

71 OEAOOCS #1101 PAT OAOET 1

C A significant number of manual procedures result in operational inefficiencies in the
6 OUOI UUzw " O0Ox1 OUEUDPOOw x lb@ixEEWu WIVEU w © U u EHERE
consistently responsive to agency/department needs. RM should develop a
database to replace its existing system of using hard copy index cards to record
payroll information and begin scanning and storing documents electronica lly.

(Finding 12, page )

A oA~ A N N A A A~

C1l,zZUwWwEOOUUEEUwWPPUTl wbUUw6OUOTI UUzw" OOxI1 OUEUDC
includes service level expectations that are not closely and frequently tracked; there
are no associated financial penalties in the contract to hold the TPA accountable for
meeting service level expectations. RM should develop specific performance targets,
negotiate associated financial penalties into the contract, and more frequently report
OOwUT T wYlI OEOQUzUwx1 Ui OUDEOET 8 wp»nbOEDOT whit Owix E

C 31 1 w6 OUomperdation database is not being fully utilized to facilitate the
management of safety risks in County agency/department operations. In
EOOCEUEUDPOT wbUUwWOPOWEOEOGaUPUWOI we OUOI UUzw" 00
found the following:
A The average c Uw x| UwDOEUUUI Ew6 OUOTI UUzw" OOx1 OUEUE

years has increased 321.8% (an annualized rate increase of 10.1%). Over the

vii
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UEOT wxl UDPOEOwWw UOUEOwW 6 OUOI UUzuw " OOx1 OUEUD(
annualized rate increase of 1.4%) and the numb Uw Of w6 OUOI UUz w" O
claims has increased 12% (an annualized rate increase of 0.4%).

%o
=

A Nearly 80% of all WO U O | Odribensation claim costs are for claim payouts of
less than $5K; in the last 32 years, there have been six claims that had payouts
greater than $1 million.

A Over the past 10 fiscal years, the County has paid $174 million in total WOU Ol UUz
Compensation claims costs. The agencies/departments with the highest
percentage of total WO U O | Qdrijpensation claim costs are the SherifiCoroner
Department (37%), the Social Services Agency (16%), Probation Department
(12%), and the Health Care Agency (7%).

RM should develop additional reports and analyses that will enable
ET1 OEPI U¥xEIl xEUUOI OUUwWUOWOEOGET T wUT T PUw6 OUO] U
develop training to help agencies/departments understand the types of data

available and the tools and techniques they can use to mine and analyze the data.

(Finding 14, page 61)
C 3711 w"OUOUawl EVwI OxO00ail 1l UwkT OWEUI woORlaedOUl UOO
Leave without Pay status for as many as 10 years. Prompted by the audit, RM has

worked to resolve these cases, but it should establish a regular process for
addressing future cases. (Finding 15, page @)

Safety and Loss Prevention

C 1, z &xisting level of oversight of Countywide safety compliance is not fully
consistent with the County Safety and Loss Prevention Manual, which states that
1, wbPUwUI UxOOUPEOI wi OUwIi Of OUET Ol OUw Oi wUEIT
consultative, rather than enforcement, approach to safety is generally supported by
agencies/departments, RM should revise the County safety policy to reflect present
practices. (Finding 16, page 69)

C There is little reporting on safety-Ul OEUI EwWEUxT EOUwWOI w1, zUw+DEET
pracUPET wOl wUOOUWEEUUI wEOEOaUPUwi OUWEOUT wUT 1T v
programs has not been established. RM should develop additional metrics reports
for Liability claims and begin routinely conducting root cause analyses for both
programs. (Finding 17, page 71)

viii
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C Despite the importance of safety and loss prevention, there is little communication
of safety information from RM to line staff throughout the County. RM should
reinstitute regular safety -related communications to employees and consider
creating a Countywide safety campaign. (Finding 18, page 72)

Americans with Disabilities Act (ADA) Title 1| Compliance

C RM is unclear about its role related to ADA Title I, and, as a result, there is no
central oversight of Countywide compliance with this la w. RM also does not fulfill
its recordkeeping responsibilities established in its ADA Title II Complaint
Procedure. RM should clarify its ADA Title Il role to the Board and
agencies/departments and begin fulfilling its recordkeeping responsibilities.
(Finding 19, page 74)

Return to Work (RTW) Program

¢ RM minimally engaged agencies/departments with RTW expertise and experience
prior to the launch of the RTW program, resulting in implementation inefficiencies
and agency/department frustration and confusion. County Counsel was also not
included in the development of program details, and therefore, there are legal
considerations that are missing from program documents. RM should convene a
subcommittee, with participation from County Counsel, to develop/review key
program elements and have County Counsel join the RTW Committee. (Findings 20
and 21, pages 80 and 82)

C The RTWI/Transitional Duty policy developed by RM is vague about the differences
between occupational and non-occupational injury/illness situations a nd between

Pl EVwPUWOEOEEUOUawWYI UUUUwUDPOxOawEw?T UPEIT O

provided by RM (e.g., having supervisors obtain employee work restriction
information, having supervisors develop transitional duty work assignments)
should be revisited in order to avoid problematic situations (e.g., inconsistent
practices across the agencies/departmentspotential violations of employee privacy).
(Findings 22, 23,and 24, pages 8487)

C The current metrics identified for the program do not sufficiently measure its

performanced w w " UUUI OUOaOw1l, zUw Ol OUPEUwW 6O0a w Ol

should begin measuring program effectiveness, as well as qualitative performance
ol 61 6 Owl O soéstax ot partcipaling ih the program). ( Finding 25, page 88)

b0

EU
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Enterprise Risk Management

During the course of this assignment, the audit team also identified an important best
practice approach referred to as Enterprise Risk Management (ERM). ERM bega in the
private sector as a construct to identify, evaluate, and address all organizational risks,
not simply those that can be addressed by purchasing insurance. As such, ERM is the
proactive, strategic examination of key organization -wide risks such as budget
shortfalls, continuity of operations, data security, employment practices, emergency
management, public records issues, and union negotiations| all of which can impact
the accomplishment of organizational goals. ERM recognizes that organizational risks
are often interrelated, requiring that key emerging risks be identified, analyzed as an
integrated portfolio, and brought to the attention of governing bodies for strategic
decision making. Best practice organizations work to eliminate the practice of dealing
with issues in silos and instead take a more coordinated, broadly-informed tack. The

ability to develop and implement mitigation initiatives.

In light of the fact that the County currently uses several individual mechanisms to
identify and r espond to its emerging risks, the audit team recommends that the County
consider instituting a limited ERM approach to augment its strategy discussions.
(Finding 26, page @)
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Performance Audit of CEO/Risk Management

Introduction

Public agencies are exposed to risks offinancial loss from a variety of events such as
theft, damage to physical assets, injuries to employees, natural disasters, employment
lawsuits, and lawsuits stemming from the provision of public safety services. At the
County of Orange (County), the management of these risks is the responsibility of the
County Executive Office/Office of Risk Management (RM).

In order to gauge the effectiveness and efficiency of RM, the Board of Supervisors
(Board) approved a comprehensive performance audit of the operation by the Office of
the Performance Audit Director (Office).

Scope of Work

The Board directed that the audit include an examination of the following areas:

Contracts Insurance

Administration and Financial Management
Liability Claims Management

6 OUOI UUzw" 6O0x1 OUEUDOO
Safety and Loss Prevention

Americans with Disabilities Act Title Il

Return to Work/Transitional Duty

O OO0 00O

(OQwUl T wEUEPUWUI EOzUwWUI YDPI b w Odpecificiqiiestibnsitd Gex DE E D w
answered include:

A How effectively is each RM program managed? What are the accomplishments and
areas for improvement in each program?

pe

A Overall, does RM maintain a comprehensive set of policies and procedures to guide
the various programs under its purview?
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-

A What impo rtant metrics, performance and workload, are relevant to RM programs
and consistent with industry standards? Are these metrics tracked, reported to and
utilized by management?

A How does RM utilize contractors to fulfill its program responsibilities? How a re
these contractors monitored to ensure satisfactory or better performance?

A What are the financial management practices/procedures surrounding the Property
and Casualty (Liability) ( OUI UOEOw 21 UYPEIT w %YUOE w op( 2 %uw
Compensation Internal Service Fund (ISF 293)? How have the various rates charged
to agencies/departments changed over time for the different types of insurance
coverage services?

A Does RM have an adequate program in place to guard against fraud in both Liability
EOQOEw6 OUOI UUz w" OOxi OUEUDPOOWEOEDOUY

A What outside legal resources does RM utilize, and what are the associated costs of
these services as well as the quality of services provided? Is it more
efficient/effective to use contract attorneys or hire in-house legal staff for risk
management work?

A How do other local governments fulfill their RM responsibilities? Do they use an
I UPYEOI ODUWEOOUOUWEOEWOI YI OwoOi wUUEI T yww' O
costs benchmark against peers?

What type of technology does RM utilize? To what success and at what cost?

What types of strategic-level documents (e.g., Countywide Risk Management
Strategic Plan) exist?

Audit Methodology

This performance audit was conducted in accordance with generally accepted
government auditin g standards. Those standards require that the audit team plan and
perform the audit to obtain sufficient, appropriate evidence to provide a reasonable
basis for findings and conclusions based on audit objectives. The audit team believes
that the evidence obtained in this audit provides a reasonable basis for its findings and
conclusions based on audit objectives.
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E uw

In its assessment of RM, the audit team reviewed and performed the following

activities:

A Historical examination of documents, resolutions, and mandates related to RM

A Review of RM policies and procedures

A Interviews with all RM staff and management representatives from the seven largest
agencies/departmentsin terms of WO U O IComipensation and Liability claims costs

A Benchmarking research of the risk management operations of other California cities
and counties

A Examination of RM informational databases and reports

A Analysis of WO U O iContpensation and Liability claims data

A Review of a sample of Liability case files

A Examination of RM contracts with the following vendors: Legal Defense Panel
i PUOUOW 6 OUOI UUZz w "-garfyxdains Bdindi€i@tar (TPR)U &d the
" O U O lhaugabceibroker

A Review of current and proposed 6 OUOT UUz w " 6O x 1 Odbilty) GO w E g
allocation methodologies for charging agencies/departments, including an interview
PDUT wdctuagyl

A . EUIUYEUDPOOUWOI weOUOI UUzw" OOx1 OUEUDOOWUUHIT I
Return to Work Committee meetings

A11 YDl pwodi wEEVDUEUPEOW UVUEDI Uwi OUw Eidolity w 07T 1
programs

A Review of other audits and assessments of the RM operation

A Review of Annual Stewardship reports fromthe " OUO0az UwPOUUUEOET wE|

A Reviewof U7 1 w3récengptbgramri YD1 pwoOi w1 w" 6UO0az Uwe OU

The audit team has categorized its findings and recommendations according to priority,
with Priority 1 indicating significant financial, legal, or operational risks are involved
that require immediate attention; Priority 2 indicating financial, legal, or o perational
risks that are moderate and RM should begin addressing within six months; and
Priority 3 indicating operational or administrative processes that RM should begin
addressing within one year . (See Appendix A)

program

3

Ol
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Background Information

Risk management is the identification, evaluation, and prioritization of risks followed
by a coordinated effort to minimize, monitor, and control the impact of those risks.
Organizations employ a number of techniques to avoid, control and finance losses
associated with risks, which include those shown in the following table:

Prevention

Reducing the probability that a loss will occur by taking preventative measure
(e.g., establishing Safety and Loss Prevention programs, establishing
programs/processes to ensure compliance with laws and regulations)

Loss Avoidance

Contractual Transfer

Transferring the economic impact of losses to contractors (e.g., requiring
indemnification clauses in contracts, requiring that contractors purchase
commercial insurance and/or bond)

Claims Management
Loss Control Reducing the severity of the loss once it occurs (e.g., litigation, fraud
investigation, accommodating injured/ill employees with work restrictions)

Commercial Insurance
Purchasing commercial insurance to hedge against the risk of loss (e.g., prog
insurance, excess liability insurance for losses greater than $5 million)

Loss Financing

Selfinsurance
Setting aside funds to compensate for potential future losses

RM Authority _and Mission

The typical role of a public sector risk management operation almost universally
focuses on managing risks associated with accidental losses stemming from property
and casualty hazards. These hazards are traditionally related to areas involving liability
to the public, injury and illnesses to employees, or damage to physical assets.

In 1974, the Board of Supervisors, in Resolution No. 74254 (Appendix B), established a
Risk Management Policy for the County of Orange. Its objectives included:

1. The protection of the County of Orange against the financial consequences of
accidental losses which are catastrophic in nature.

2. The minimization of the total long -term cost to the County of all activities related
to the prevention and control of accidental losses.

4
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3

3. To encourage, to the extent possible, the creation of an exposure free work and
service environment, in which County personnel , as well as members of the
public, can enjoy safety and security in the course of their daily pursuits.

I PUw xOOPEaAaw EOUOW T EYT wUTT w"OUOUazUw 1BDUOwW

responsibility:

-

A

-

A

Identification and measurement of all risks of accidental loss

Selection of appropriate Risk Management Techniques for resolving exposure
problems; i.e., (1) Risk Assumption, (2) Risk Reduction, (3) Risk Retention, Risk
Transfer, or Purchase of Insurance as necessary.

Development and maintenance of an information system for timely and accurate
recording of losses, claims, insurance premiums and other risk related costs and
information.

#1 Y1 OOx Ol OUw EOCEw DOxOI Ol OUEUDPOOw,Odnablingw ? E
appropriate distribution of program costs and expenses to user departments and
districts on an equitable basis.

Develop and implement a claims handling system capable of processing (1) Self
Insurance Workerz Uw" OO x 1 O U E U bL@Allitly Eciln® B)JRCoperty bmage
claims, or (4) such other types of claims as are supported by cost savings studies.

E EOUE D OT rissionuisltqg preSenve and protect the human resources and capital

assets of the County of Orange from injury or loss.

RM states that it follow s a five step management process to ensure an effective
Countywide risk management program:

1. Risk Identification ¢ the identification of what happened and the root cause of
why it happened.

2. Risk Analysis t the development of statistics/metri cs to identify and analyze the
types of incidents occurring, the frequency of those incidents, and the severity of
consequences resulting from those incidents.

3. Evaluation of risk management techniques to be utilized ¢ the determination of
the most effective and efficient means of addressing risk issues in order to
mitigate current liabilities and to prevent the future occurrence of liabilities.

EE
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4. Implementation of chosen risk management technique(s) ¢ ensure the
implementation of the techniques chosen to address current and future losses.

5. Monitoring the results of implementation ¢ follow -up with agencies/departments
to ensure that agreed upon actions were implemented and to measure the
efficiency and effectiveness of those actions.

Organizational Structure

RM reports to the County Financial Officer (CFO) and provides the services under its
purview with 23 positions, utilizing the organizational structure depicted below:

Risk Manager
I I

Final Report

Staff Specialist

( N\ N ( iabili (
Administration & Contracts Lty &. Safety & Loss 22N S l\nﬁ CUTi (RE
A " Property Claim 5 A Work, ADA I,
1 Financial Mgmt. Insurance r M Prevention Compensation ial
Manager Manager LT Manager Manager e}nd SHse
. Manager Projects Mana
4 N 4 N ( 4 4 2 &
Commercial Contracts Assistantiability - = SNE Q
Safety & Trainin Compensation
H Insurance Insurance Staffj § & Property u 4 -
o . Officers (3) Staff Specialists
Manager Specialist Claims Manage
\, V. \, V. \, \, \, (2) .
(" Liability & [
4 office Manager L] Property Cla_|ms || Indu_strl'al
Representative Hygienist
\ / \ (@3] \
Information

Processing

Technicians (3)

In addition to County staff, RM also contracts out the following activities:

A6OUOI UUz w" OOx1 GdrEnStEndO wigidaDddd) and cost containment
services

actions filed against the County and other Board-governed entities

>

Actuarial services

Insurance brokerage services

Defense litigation of Liability (e.g., Property Damage, Personal Injury) claims and
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Expenditures & Revenues

In terms of expenditures, RM budgets for the administration of its various programs
@l 61T 6 Ow6 OUOI U ULkianility) GafdtyGitiE_osB Prévéntion, Return to Work),
as well asfor self-insuring its Liability EOE w6 OUOIT UUz w" O O throGgl vt ® O O w
Internal Service Funds (ISF 293 and 294) The chart below shows only the

administrative costs of RM, as the claims expenses are discussed, in detail, in the
relevant sections later in this report. The revenue sources for the program are (a)
charges to agencies/departments, and (b) interestearnings on accumulated assets.

RM Actual Expenditures, excluding Claims Costs

$10.0 +— $125 — $13.8 . %114 $11.0

FY 06/07 FY 07/08 FY 08/09 FY 09/10 FY 10/11

m Workers' Compensation Property/Casualty (General Liability)

Source: Risk Management staff & Annual Budget Workbooks

Across both ISFs controlled by RM, total spending (excluding self-insurance costs) has
fluctuated significantly over time, as demonstrated in the chart aboved ww w3 1 T w6 OU
Compensation program total spending (excluding self -insurance costs) has steadily
increased over the last five fiscal years, going from $37 million to $5.1 million , an

m»
(@)

Ol

increase of 39%. Thelargest EOOx OO OUUw O w UT 1T w6 OUWatal UUZ u "

expenditures (other than self-insurance claim payments, which are not included in these
totals) are salaries and employee benefits ($1.Imillion, or 22% of total spending in FY
10/11) and the third-party administrator (TPA) costs ($2.7 million, or 53% of total
spending in FY 10/11). The Property/Casualty (Liability ) program total spending has
been more volatile, driven largely by one-time, passthrough expenses that pertain to
catastrophic events (e.g., Freeway Complex Fire); these monies are received from other
levels of government (e.g., the State), but then recordel as expenses as they are passed

7
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through to other agencies. It is important to note that insurance premiums, the largest
component of the Property/Casualty expenditure amount, have been significantly and

steadily decreasing since the appointment of the new Risk Manager, going from $10.4M
in FY 07/08 down to $8.3M in FY 10/11. Conversely,Salary and Employee Benefits in
ISF 294 have been steadily increasing, from $1.0nillion in FY 06/07 to $1.4million in FY

10/11. Similady, Services and Supplies expengs have increased from $482K to $761K
over the same time period.
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Administration and Financial Management

All the major operational components of RM (P61 6 Ow6 OUOI UUdiabllit)Dx 1 OUE |
require a significant amount of administrative processing, creating the need for a robust
administrative and financial support function. The Administrati on and Finance
Manager oversees this support function, as well asthe financial analysis and reporting
responsibilities of the office. In addition, this positio n oversees the Commercial
Insurance Manager, who is responsible for the day-to-day management and purchases

of commercial insurance policies.! The Administration and Finance Manager is also
supported by an Office Manager, who both participates in the financial analysis
responsibilities of the office (e.g., preparing the departmental budget) and oversees the
day-to-day operations of the administrative support function. All financ e-related tasks,
including working with outside actuaries to determine long -term liabilities and the cost
allocation plans for charging 6 OUOI UUz w " 0O x| Qiadity b édSsutcE O E w
agencies/departments,are handled by the Administration and Finance Manager and the

Office Manager.

In terms of administrative support , RM meets its needs with a pool of staff, which is
composed of one Staff Specialist and three Information Processing Technicians (IPTS);
these staff members support the office collectively, and while individuals have primary
assignments (e.g., one IPT is the lead forsupporting the Safety and Loss Prevention
program), they are crosstrained to cover for one another. As support staff, these
individuals are responsible for a variety of tasks, including typing correspondence and
reports, processing invoices, maintaining the claims diary for Liability claims,
organizing and maintaining the various hard copy file systems, inputting information
into the Liability database, processing mail, and answering phones.

Program Strengths

In reviewing the Administration and Financ ial Management function of RM, the audit
team noted several important positive attributes:

A A comprehensive set of policies and procedures (P&Ps)is in place to guide staff in
their daily tasks. These P&Ps are very detailed and address everything from
opening the office in the morning to calculating agency/department allocation rates

! Examples ofCountywide commercial insurance policies include excess liability coverage, &oessk e r s 6
Compensation coverage, and property insurance
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for Workersz Compensation liability costs. The audit team reviewed a number of
these procedures andfound that most have been updated within the last two years.

A Through the use of a pooled approach, RM is able to maximize its coverage of

soA NN N A N s s s

Compensation, and Liability).

A During the most recent RFP for commercial insurance brokerage services, RM
changed the compensation arrangement so thatthe broker is paid on a flat fee basis,
which is in line with the County Risk Management Policy and provides a more
stable cost structure.

A RM has consolidated unnecessary individual commercial insurance policies into
master policies, saving the County and individual departments on insurance costs.
For example, the Public Administrator/Public Guardian was purchasing separate
liability coverage for itself, desp ite the fact that it was covered under the County
Liability program; the Risk Manager allowed that policy to expire, saving the
department approximately $20K per year.

Opportunities for Improvement

Alongside the strengths of the Administration and Financ ial Management division of
RM, the audit team identified some opportunities to further strengthen the operation.

County Risk Management Policy

Finding 1. The County Risk Management Policy has not been updated since 1974

and excludes some important clarifying components . (Priority 2)

Ol woOl wiOT T wi OUOEEUDOOE 6w R BpgratiorOit) theudodnty wf U T 1 w
Orange Risk Management Policy, which was passed by resolution of the Board of
Supervisors (see Appendix B). This document has not been updated since it was
originally established in February 1974. Although many of the components of this
policy will remain the same in principle, there are some elements that need to be
enhanced or included from a practical standpoint. For example, the policy states that
Ul wibUOw, EQETT UwUT EOOwWT EYI wUiI 1l wEUUT OUBPUaw
PDOx Ol Ol OUEUPOOwW Oil wEwWSEEEOWET EUTIT zw xUOIT UEOD
program costs and expenses to user departments and dUUUPEUUwWOOwWEOQwI gU
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This section of the policy is incomplete, as it currently makes no mention of the State
Controller Handbook of Cost Plan Procedures for California Counties, a document with
which the County is obligated to comply for such a P EEEQWET EUT T 2 w x U
addition, any costs allocated to federally or State funded programs must comport with
the rules of this handbook. Another example is the current lack of clarity regarding
1, zUwUI Ux O @niofcE et ddmplisdod throug hout the County (i.e., whether
its role is advisory or enforcement). This issue is discussed in more detail in the Safety
and Loss Prevention section of this audit report.

An additional issue that should be addressed in the updated policy is the appropri ate
use of aggregated RM assetsfinds in the two ISFs). RM confirmed with the audit team
that legal costs spent to defend the County in some non-Liability lawsuits have been
inappropriately paid out of ISF 294. Assets aggregated in ISF 294 are meant to pay for
Automobile and Liability costs only. One example is an ongoing lawsuit pertaining to
the calculation of overtime for Deputy Sheriffs. If the County sustains financial losses
from the lawsuit, RM staff i ndicated that OCSD will appropriately pay the lump sum
owed to litigants out of its annual budget. However, the legal costs for this case have
been paid out of ISF 294. RM staff indicated that going forward, the litigation costs of
such cases should notbe paid for out of ISF 294. The audit team believes this topic
should be directly addressed in the revised Risk Management Policy in order to avoid
confusion in the future.

Recommendation 1: RM should prepare, for Board approval, an update of the
existing Countywide Risk Management Policy, considering the recommendations
contained in this audit report, consulting with agencies/departments and Board staff,
and conducting benchmarking research.

51 £01 AAA |, EAAEI EOU A&l Oand liabilfyAQands #1 i DAT OAO]

Finding 2. There is no formal, Board -approved policy that guides the Risk
Manager and the County Chief Financial Officer (CFO) in funding the

long-term liabilities associated  with Liability EOEw 6 OU
Compensation claims. (Priority 2)

County government s in California utilize a variety of methods for funding the long -

Ul UOw OPEEDPOPUDPI UWEUUOEPEUI EwpbPbBPUT wUILbbilitd UOT U
claims against them. Some counties, such as San Diego County, choose to estimate
these liabilities with the assistance of an actuary and then contribute money toward a
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reserve of assets that will be used to cover these costs over time. Others, such as Los
Angeles County, do not pre-fund these liabilities but simply pay for these costs (e.g.,
settlements, medical costs, and legal fees) as they come during the fiscal year.  Still
other local governments participate in a joint powers authority (JPA) that pools these
types of risks and liabilities across a number of participating governments (e.g.,the City
of Rancho Santa Margarita).

Orange County utilizes the first funding model described: working with an actuary to

determine the projected liabilities in the areas of Liability EOE w6 OUOI UUz w" OO x|

The actuary provides the County with a v ariety of statistics, estimated liabilities, and a
suggested contribution for paying down this dynamic liability over the long -term. The
50% confidence level of funding, the actuary estimates that there is a 50% chance that
the County will have accumulated sufficient funds/reserves to cover the long -term
liability of the claims already filed; this 50% confidence level is typically referred to as
?$Rx1 EUI EwAERBERQRdIAmends that some funding be included for the
possibility that actual loss costs will be greater than the best estimate (Expected
Liability) due to the random nature of much of the process that determines ultimate
claims costs. Therefore, UT 1 w" OUOUazUwEEUUEUVUawUl EOOOI OEUU
Ul 1T wedOUOI UUzw " 60Ox1 OUE U bigbiltyu prayéaun UaBDeu theOF0% U T |
confidence level (Expected Liability ) at the 75%to 85% confidence levels. However, the
determination as to what confide nce level of funding to pursue, and consequently the
specific amounts to charge out to agencies/departments, is made by the CFO.
Historically the County has funded these liabilities below the confidence level
recommended by the actuary.

Currently, there is no formal, Board -approved, guideline as to what level of funding is
preferable. Instead, the Risk Manager and CFO indicated that they typically fund at a
50% confidence level. From this 50% confidence level they follow a general rule of
Ul UOEowi UOEwWUT T w6 OUOI UUzw" 6Ox1 OUEUDPOOwWx UOT U
and fund the Liability program at 120% of the 50% confidence level. To provide an
agencies/departments in FY 11/12 the County would have a 50% likelihood of having
sufficient funds to cover all associated costs with Liability claims, then the County
would typically collect $12 million from agencies/departments.

Despite the rule of thumb cited by RM, the audit team confirmed through a review of
the past five years of funding data that this rule is, in fact, not typically followed. The

12
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data show that the CFO and Risk Manager have diverged from this informal guideline
to varying degrees and in both directions (over and under). This pattern is
demonstrated in the two charts below.

Liability SeltInsurance Funding

$14.0 New Risk Manager, Finang
(%]
g / Manager, and Actuary
= $120
$10.0
$8.0
$6.0
$4.0
$2.0
$0.0 - T T T
FY 06/07 FY 07/08 FY 08/09 FY 09/10 FY 10/11 FY 11/12
m Total CEO/RM Charges to Agencies/Departments
B Stated County Benchmark of 120% of Expected Costs (50% Confidence Level)
m Actuary Recommendation (75% Confidence Level)

Source: CEO/Risk Management
Note: Acuary Recommendation is only available for the last three fiscal years

22 N] SNBQ / 2 Yidushdce Rundhy { St T

New Risk Manager, Finan
o $40.0 Manager, and Actuary
o
= $35.0
=
$30.0 -
$25.0 -
$20.0 -
$15.0
$10.0 -
$5.0
$0.0 - T T T
FY 06/07 FY 07/08 FY 08/09 FY 09/10 FY 10/11 FY 11/12
m Total CEO/RM Charges to Agencies/Departments
B Stated County Benchmark of 80% of Expected Costs (50% Confidence Level)
= Actuary Recommendation (75% Confidence Level)

Source: CEO/Risk Management
Note: Actuary Recommendation is only available for the last three fiscal years
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While it is a best practice for a government to have some flexibility in funding its
6 OUOI UUz w" OO x ILiéblitE progiadsuii @deuto account for other financial
factors (e.g., budget shortfalls, potential layoffs), the size of the associated liabilities
suggests that a formal policy, endorsed by the Board of Supervisors, for funding these
x UOT UEOUwWUI OUOEWET wbOUUDPUUUI EGww( OWEEEDPUDO
I Ux] EPEOCOCawPOwWUT T weOUOTI UUzw" 6O0x1 OU thauld B w x U
made aware of and participate in the policy discussion of how to finance these
OPEEDPODPUDPI U ww%OUwl REOXx Ol OWEEEOUEDOT wOOwWUT 1
had an OUUUUEOQOEDPOT wOPEEDPODPUAWET UPT 1T Ow3hl |l wObOC
Compensation program, depending on the confidence level utilized?. However, the
County had only $81.6 million of assetsin reserve as of June 30, 2011. On theiability
side, the County is better positioned but still underfunded: at June 30, 2011, the County
was projected to have an autstanding liability between $33 million and $43 million, but
assets of only $30million.

Recommendation 2: RM should develop, for Board consideration and approval, a
formal policy that specifies to the CFO the preferred confidence level for the long-
term | UOEDOT w Ol w6 OUOI UUz uLisbiitp xdosisl thel @) shdld § w
include a procedure for the CFO to request Board approval for a deviation from the
recommended funding approach, should other Countywide financial considerations
support such an action .

Use of Technology

Finding 3: RM makes little us e of paperless technologies; consequently,

administrative staff members spend significant time performing
manual tasks such as sorting and filing paperwork. (Priority 2)

As noted earlier in this section, three Information Processing Technicians (IPTs)support

the various RM x UOT UEOU w o6 OUOIT U U giability®) Coafetyd &hl Lesd O O w
Prevention). In interviewing the IPTs and observing their work, the audit team
identified a significant number of manual tasks that accompany the numerous business
processes of the operation. For example, inLiability , one of the key tasks of an IPT at

U1 wEl T POODOT wOil wi EET whOUOWEEaAawbUwUOwWUI YDI L
that claims adjusters wish to review on a given day), pull the hard -copy files from

2 This range uses a minimum 50% confidence level, and a maximum 85% confidence level.
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locked storage cabinets, and deliver these files to the desk of the adjuster. Similarly,
throughout the d ay, IPTsvisit the offices of the adjusters to pick up any files that have
been reviewed. As files are picked up, if there are any follow -up tasks for support staff
to complete (e.g., drafting a letter for signature), the adjuster will make an indication o n
atask note. Once all necessary tasks are completedthe IPTs return the hard-copy files
to the storage cabinets.

Similarly, the IPTs are frequently called on to type handwritten notes and reports for
signature by the Safety & Training Officers (STOs) In addition, support staff indicated
that there is a perpetual backlog of fling POUOQw i OUw U7 1T w6 OUOI UUz
program, due to the volum e of hard copy updating that occurs in the program. The

x UOT UEOQWEUI wEEEUI UUI EwbOw OO pdnsatiér dgdid @utisOw U 1|1

report.

Although RM does not do any detailed tracking of administrative workload that would
afford an in-depth analysis, there is certainly an opportunity to free -up administrative
staff time (and possibly eliminate one of the IPT positions) if RM is able to: (1)
implement more automated, paperless information systems for both Liability and
6 OUOI UUz w" O0Ox1 0§ Brd grP@quire baBi€ ddiditidtrative tasks (such as
preparing letters, picking up, dropping off, and filing ¢ laims files) be performed by
claims adjusters and STOs Certainly the latter suggestion should be balanced by the
workload of individual, non -support personnel. However, the audit team observed a
firm adherence among non-support personnel to the separation of duties, whereby
nearly all support tasks are done by support personnel. This approach is inefficient;
many administrative tasks in organizations throughout the County can be andare done
by non-support personnel. A more balanced, collaborative approach to these basic
tasks, especially if non-support staff have the time available, not only leads to less
demand for support resources, but also creates a more collegialand efficient office
environment.

Recommendation 3: RM should work with CEO/IT to identify opportunities for
process automation and greater use of paperless technologies (including those
PEI OUPI Pl EwDOwUT 1T we OUOI U tig rapord) 10 retluéelte bunbed LU T E
of manual tasks associated with hard copy fil es. In addition, RM leadership should
work with non -support personnel to encourage a collaborat ive approach to handling
administrative tasks throughout the office.

15
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71 OEAOOS #1 1 bAiaudith @Est Alloc#&tidbn/Methodologies

Finding 40 RM is planning to change its methodologies for allocating total
6 OUOI UUgensatidh@nd Liability (Property/Casualty) costs aciloss
County agencies/departments. The proposed method ologies have a
number of problem atic consequences, including: (a) significant cost

increases for a number of agencies/departments in a time of budget
contraction, (b) increased complexity and difficulty demonstrating
compliance with the State Controller requirements for cost allocation,
and (c) removal of a position specific cost index for WorkeU U
Compensation charges. (Priority 1)

As discussed earlier in this report, RM is financed through two in ternal service funds
(ISFs): ISF 293 OU w6 OUOIT U Uz wahdiS&m<29400 BraperyCasualty (General
and Auto) Liability. Each year RM works with actuaries to determine how much

money should be collected, in aggregate from agenciesdepartments to fund the long -
term liabilities in both of these programs. In addition, RM prepares a budget for each

ISF, which includes all costs for administering the RM operation. These administrative
costs are added to the liability funding amounts for each ISF and then allocatedto
agencies/departments according to a detailed methodology. For the last 18 months, RM
has been working with its actuary to develop and prepare for the implementation of
new methodologies. RM stated that its rationale for proposing the change included:

Aligning with best practices and improving compliance with State guidelines
Making the methodology more responsive to risk performanc e

Creating incentives for departments to reduce costs

Being more fair and equitable to all County departments

Better aligning loss exposure and loss experience to prospective rates
Producing more stable rates by reducing variability/volatility and budget
uncertainty

7. Promoting  operational risk management across all County
agencies/departments

o0k whPE

At a high level, the current methodolog ies aredriven by two components with differing

weights: 70% of the allocation is driven by the agencyz /departmentz ldss histoy (i.e.,
historically, out of all Countywide paid losses, how much a particular
agency/department represents) and 30% is driven by the current risk exposureof the
ET 1 OEavEI xEUUOI OUw p?I BxOUUUI 2w PUw ExxUORDOI
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Countywide positions and payroll that a particular agency/department represents).
Although t he calculations of the methodologies have more detailed considerations and
nuances than just described, these two factors are thecore of the current methodolog ies
for allocating 6 OU Ol UUz w" OO x LiéblitE 0ddté drrods @denvigslepartments.
RM does distribute other costs (such as property insurance costs) according to different
methodologies (e.g., square footage of building space), and individual insurance
policies that apply only to individual agencies/departments are billed directly (e.g.,
John Wayne Airport); however, these elements of RM; Cost allocations are not being
considered for modification by RM.

The new methodologies proposed by RM are driven by the same two elements: loss
history and exposure. However, there are some critical differences in how the new
methodologies will be executed. Each of these modifications can be done discretely
(i.e., without doing the others), and as such, should be considered as ndividual actions.

The most impactful changes are listed below:

1. For the purposes of loss history, all losses are capped at $50K, whereas currently
the entire loss amount is considered in the calculation (i.e., no cap). This change
has the effect of distributing costs away from agencies/departments that might
typically incur higher severity (i.e., high dollar) claims, and instead focuses the
allocation more on the frequency of claims. This practice is permissible under
the State Controller Cost Allocation Plan Handbook and is considered to be an
DPOEUUVUUUVUAWEI UDwxUEEUPET wbOw6eOUOI UUzw" O0%I (
generally accepted that an employer has a greater impact on and control of the
frequency of claims, as opposed to the severity of claims, (2) such a practice
shields small departments from the impact of a single large claim, as only the
capping maximum (in this case $50K) is counted in the loss history. It should be
noted that the level of the cap ($50K) is at the low end of the range suggested by
Ul 1T w" OUOUazUwWEEUUEUaOwPT Owb O Hies &ilzé dapsU 1 E Ojwb
up to $250K. RM leadership indicated that the selection of the $50K cap was
largely arbitrary.

2. Also, for loss history, RM will use the total incurred (estimated) cost for a
particular claim, whereas currently only the actual (paid to date) losses are
considered in the calculation. This change has the benefit of accounting for the
likely total, long-term cost of the claim. However, this positive effect is
counteracted, to some extent, by the capping discussed in Item #1; also, the
incurred costs are only estimates, and as such agencies/departments may be
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allocated costs according to losses that may neverbe realized. RM staff
communicated with State Controller staff and verified that using the total
incurred amount is permissible.

3. The period of time used for calculating loss history will be shortened from seven
years to five years for WoU O | Cohgensation and from 10 years to seven years
for Liability . This change has the benefit of placing more emphasis on recent
events, thereby making the methodology more responsive to risk performance, a
stated goal of RM is pursuing a change in methodologies. However, this change
also creates more volatility for agencies/departments that have the impact of a
PEEEwal EU> wUOOOUT T EwOYI UwEwWUT OUUITl Uwx1 UD|OE
stated goal of RM.

4. Capped losses will be divided by the agency/department payroll; then compared
ETEPOUUWUTIT wUEOT wUEUPOW I OUwWUTT wi OUPUI W " ¢
methodologies is mathematically equivalent to the methodologies currently
utiliz ed, with one critical caveat: the current ratio of an individual
agency/department payroll compared to the current Coun tywide payroll must be
the same as tte historical® ratio of the individual agency/department payroll
compared to the historical Countywide payroll. If these ratios are not equivalent ,
the proposed methodology diverges from the current, with loss history amplified
or muted, depending on whether aOwWET | BEZEUWOI OUz UwEUUUI Q0w
percentage of Countywide payroll is highe r or lower than this same ratio on a
historical basis. This modification is what has led to confusion as to how the
methodologies stay in compliance with the State Controller Cost Allocation
Handbook. This concern has been recently raised by the County A uditor -
Controller (A-C) who does not believe the proposed methodologies are in
compliance with the State Controller Handbook . As such, the A-C believes that
imp lementation of the proposed methodologies would increase the risk that an
audit of State or federally funded programs, by those levels of government,
might result in certain RM charges being disallowed. 1, z UwWEEUUEUawi|EU
reviewed the State Controller Handbook, but believes the X-Mod methodology is
in compliance. A detailed discussion of the compliance question is included in
Appendix C of this report. As far as benchmarking, the audit team confirmed

N AL A N ~

? Last five/seven years
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clients; rather, the actuary noted that the more commonly used methodology is
the 70%/30% split currently in place.

5 %0Uw 6 OUOI UUz w "alppasitidnSpeEifid de© Gsed to adjust current
I RxOUUUI wpEl YI OOx1I EwEawUl T weOUOI UUzw" 60
will no longer be used. Instead, exposure will by adjusted by an individual
agency/department loss experience.  While such a change focuses the
methodology more on risk performance of an agency/department, as desired by
RM, risks inherent in certain positions (e.g., electrician, police officer) are no
longer included in the calculation .

In terms of bottom -line effect, the proposed methodologies have a notable impact on a
in its analysis O wOT T wxUOx OUEOwi OUw6 OUOI UUzw" 6O0x1 O\
experience significant impact (over 25% IOE U1 EUI ¥ El EUI EdddlysiOof theE O E w
proposal for Liability , ?18% of agencies will experience significant impact (over 25%
increase/deci EUIT A6 2 wfon thésé &gendiés that would receive a reduction, this
change is a benefit to their financial position; however, for those agencies/departments

that would see a significant increase, especially during the current financial
environment, there may well be significant operational impacts associated with this
change. %OUw 6 OUCompebsation there are 28 (or 46%) of the 61
agencies/departments estimated to see increases greater than 30%. For Liability there

are five (or 8%) of the 61 agentes/departments estimated to see an increase greater than

30%. The County CFO indicated that if the proposal is implemented, he intends to

make budgetary transfers during the first year to redistribute funds among impacted
General Fund agencies/departments to mitigate any significant increases. However,

there is currently no plan to make such accommodations for non-General Fund
agencies/departments. In addition, while such an accommodation will address some
negative fiscal impactsO w® U w U U O U w EsGtatégoalofuriaking the gystem more
responsive to risk performance.

Lastly, there is the issue of the complexity of the proposed methodolog ies compared to
the current methodologies. Specifically, the utilization of the proposed experience
modification factor has led to a notable amount of confusion among
agencies/departments. As noted earlier, the use of an experience modification factor
leads to an allocation mathematically equivalent to the current method, prov ided the
historical ratio of an agency/department payroll to the County wide payroll is the same
over time. When there is a difference between this historical ratio and the current ratio,
the calculation becomes more complex. This complexity was illustrated by a
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miscalculation that was identified by the audit team during fieldwork relating to th e
proposed chargesfor the OC Community Resources Department (OCCR). Because this
department was formed during the last five years and certain operations (e.g., Animal
Care Services) were moved from other departments (e.g., the Health Care Agency) to
OCCR, RM manually reassigned specific claimsto. " " 1 z Uw O O U Hawéver (RMO U a
staff neglected to move the historical payroll amounts associated with OC Animal Care
from HCA over t o OCCR for the purposes of the experience modification calculation,
which would have undercharged HCA and overcharged OCCR had this change not
been identified. Had this error not been caught by the audit team, federal or State
auditors would have h ad documentation of overcharges to OCCR, which receives
nearly all of its funding from those two levels of government .

In sum, there are several elements of the proposed methodology change that achieve
the benefits sought by RM (e.g., capping, use of totl incurred costs). However, there
are others (e.g., use of an XMod methodology) that are not industry -best practices,
have minimal demonstrated benefit, and have potential compliance issues.

Recommendation 4: RM and CEO should consider removing the X -Mod component
of the proposed new methodolo gies, and, instead, utiliz e the more common 70%/30%
split between loss history and exposure. However, i f RM continues to pursue the X-
Mod me thodolog ies, it should consider obtainin g a formal opinion from the State
Controller regarding the compliance of the proposed X-Mod calculation with the
State Controller Cost Allocation Handbook. In addition, consider utilizing a tiered
capping methodology whereby loss amounts are included int iers (e.g., the first $50K
of loss is counted dollar -for-dollar, losses from $50K to $100K are counted at fifty -
cents-on-the-dollar, etc.); such a modification would better account for
agencies/departments that typically have higher severity claims.

20




PERFORMANCE AUDIT @EO/RISK MANAGEMEN Final Report

Commercial Insurance

Aside from the " OUOU éwp Umajor self-insurance programs for Workl UUz w
Compensation and Liability , RM purchases a number of commercial insurance policies
to protect the County from different types of risk exposure s. In total, there are 21
commercial insurance policies held by the County (See Appendix D), ranging from
crime insurance, to watercraft insurance for OCSD harbor patrol boats, to property
insurance for John Wayne Airport facilities , to excess liability coverage for Liability
claims over $5 million and WO U O1 Compeusation claims over $20 million .
According to data provided by RM, the total annual cost of the premiums for all 21
policies is over $8.2 million , with the largest being: Countywide Property Insur ance
($4.2 million ), John Wayne Airport Property Insurance ($1.6 million ), and excess
OPEEDPOPUAWEOYI UET HundedLiability progrand($L@ oilign . wU 1 O

The audit team identified one opportunity for improvement in this area.

Finding 5: There are currently no reporting requirements for the purchase of

DOUUUEOEI] wxOOPEDI UwlUT UOUT T wUT T w" O
the annual premium size. (Priority 2)

(OwOUET UwUOWEI | OUEWUTT w" OuObUazUw1bUOw, EOEIT
approved a resolution (#96-623) in 1996 that gavethe Risk Manager permission to
purchase insurance through a specific broker.* It is important to note that the intent of
the Risk Manager and the County Purchasing Agent in pursuing the passage of this
resolution was to permit the Risk Manager to purchase insurance as he deems necessary
for the County, without needing to return to the Board for approval. In practice, this
means that insurance policies whose annual premiums may exceed $100K are
purchased without Board approval/awareness. The Risk Manager indicated to the
audit team that due to the nature of insurance policy negotiations, obtaining approval
from the Board for these purchases would be impractical, due to the significant amount
of lead time necessary to place items on the Board agenda. In order to enhance
oversight of these purchases and Board awareness of the level of financial commitment
associated with these insurance policies (i.e., the size of the annual premiums), the audit
team worked with RM to identify an opportunity for enhanced reporting, as described

in the recommendation below.

*1n 2009, the Risk Manager updated the resolution (#09113) to move away from a commission-based compensation
structure for the broker and to select a new broker (which had been identified through an RFP process).
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Contracts Insurance

The County contracts with private and public sector vendors to provide a variety of
goods and services. These include, but are not limited to, commodities (e.g., office
supplies), fixed assets (e.g., equipment), professional services (e.g., consultant studies),
human services (e.g., medical clinics), architectire/engineering services, public works
construction, and IT software services. For service-related contracts, it is County policy
that all individuals or companies doing business with the County assume responsibility
for any costs arising from personal injury or property damage that occurs during the
provision of those services, or for failure to adequately perform the assigned work for
projects. The County protects itself from these potential losses by requiring contractors
to have the appropriate type and amount of insurance and bonds, and to indemnify or
hold harmless the County for any claims related to the services provide d by the vendor.

RM develops and enforces policies and procedures that require all
agencies/departments to review and verify that vendor insurance and bond
requirements are met prior to work being started. If a vendor wishes to request an
exemption/modif ication/waiver to these requirements, the agency/department
proposing to utilize the vendor must submit a formal request to either RM or County
Counsel, and for some items, to the Board of Supervisors. Examples of the types of
circumstances in which waivers are requested include: WO U O1 Compnsation
insurance when the vendor is a sole proprietor or will not be working on County
property; the contract value and amount of risk are low; or a state/federal government
vendor will not agree to fully indemnif y the County.

RM has two staff assigned to this responsibility, one Administrative Manager and one
Staff Specialist. Workload data was available for the past two fiscal years, which is

shown in the following table :

Contracts Insurance Workload StatistiSY 09/1610/11)

Activity FY 09/10 FY 10/11 % Change
Consults and waiver requests 1,540 1,375 -10.7%
Bonds sufficiency review 101 124 22.7%
Insurance compliance reviews 196 128 -34.7%
Certificates of selinsurance 133 107 -19.5%
Training sessionsonducted N/A 6 N/A

*Insurance compliance reviews are no longer performed for John Wayne Airport, effective 2/2011
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Performance Strengths

The audit team identified the following areas where RM staff responsible for Contracts
Insurance performs well:

A Development of a comprehensive P&P insurance manual (i.e., Insurance Document
Revie'k wUT EVWEOI EUOCaA wOUUODPOI UwlUT T w" OUOUazUwb@uUL

A Agency/Department confirmation of a significant improvement in the turnaround
time for reviewing requests for contract insurance waivers/exceptions (i.e., 12 days),
and in answering insurance related questions in a timely manner.

A Agency/Department confirmation that RM staff prov ides valuable contracts
insurance training .

Opportunities for Improveme nt

The audit team has identified the following areas where process improvements are
available:

Understanding of Agency/Department Operations

RM insurance staff has limited opportunities to observe agency/department operations,
primarily due to workload vol ume. Information about agency/department insurance
needs are typically acquired by reading the scope of work for the project and contacting
department staff by telephone/email to address any questions RM staff may have.

Although this issue does not rise to the level of a formal finding, it would be beneficial

for RM staff to set up a process whereby a certain number of agency/department
worksites (particularly those where waivers have been requested) are visited eachyear
to obtain an overview of the pr ojects or services being proposed, the project location
EOQOEw EQaw EVUUOEDPEUI Ew Ox1 UEUDOOEOwW PUUUI UB w w3
understanding of departmental needs and enhance the assessment of any risk issues
POYOOYI EwPOwWUT T wYId®EOUZUwxUOxOUI EwUI UYD
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RM vs. County Counsel Review of Contract Insurance Issues

Finding 6: The delineation of responsibility between RM and County Counsel for

the review and approval of contract insurance issues is unclear to many
County agencies/departments. (Priority 2)

During interviews with County agencies/departments, many of them were uncertain as
to which insurance related issues (e.g., waivers for insurance, warranties or
indemnification) should be discussed with RM versus County Counsel staff, or which
group has precedent if there is a disagreement.

These issues were discussed with RM and County Counsel staff. In general, it appears
that there is a clear understanding of responsibilities and a good working relationship
between the two groups. The issue appears b be inadequate communication of these
specific rolesto agencies/departments.

Recommendation 6: In consultation with County Counsel, RM should send a memo
to all agencies/departments delineating the authority and responsibility for different
types of contracts insurance review.

Proof of Insurance

Finding 7: Vendors who have multiple contracts with the County must prepare and

submit proof of insurance documentation for each contract, potentially
leading to extra costs passed on to the County. (Priority 2)

T 1T Ul wEUT wi i1 PEPI OEPI UwUOWET wi EPOI EwDOwWUT T w" ¢
from vendors who have multiple contracts with the County. Currently, the County
requires a contractor to provide the same proof of insurance (i.e., endorsements,
certificates) for each contract it has with the County. Gathering these duplicate
endorsements and certificates are expenses to thevendor which in some cases are
passed directly on to the County. To help address this situation, RM is currently in the
process of selecting a vendor to provide insurance tracking software to make available
more detailed information and to ensure all County contracts have the required
insurance and/or bonds.
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Liability Claims

Liability claims filed against the County include General Liability claims (e.g., bodily
injury, use of force, civil rights violations, employee -caused losses, property damage)
and automobile accident claims.

All claims must initially be filed with the Clerk of the Board of Supervisors. Once
received, County Counsel staff reviews the claim for legal sufficiency and routes all
Liability claims to RM; all non-Liability cases (e.g., typically a small number of contract-
based cases) are retained byCounty Counsel.

Once a claim is received by RM, it is assigned to one of four staff members® who are
responsible for documenting, reviewing and investigating the merits of the claim, and

determining the disposition of the case, which includes either a denial of the claim or a
settlement, if appropriate. The County is required by law to provide an answer to all

Liability claims within 45 days of receipt. If the claimant is not satisfied with the
outcome, they have up to six months to file a lawsuit .5 If litigation is pursued, RM

maintains a Board-approved slate of contract attorneys that provide s litigation defense
for the County (i.e., Legal Defense Panel). RM staff overseesthe work performed by
these contract attorneys, approves proposed courses of action, and reviews and
approves attorney invoices and payments.

In terms of covering Liability claims expenses the County self-insures up to $5 million

(i.e., the retention amount) per occurrence. The County purchases excess liability
insurance to cover any losses over this amount up to a maximum of $100 million per
occurrence. As discussed in the Administration and Financial Management section of

this report, Liability cCOEPOwl B x1 OUIl UWEUI wxEPEwWwOUUwWOI wUT I
(ISF) 294. This ISF receives its revenue from all County agencies/departments paying

into the fund according to an established cost allocation methodology .

The Board of Supervisors has assumed responsibility for making decisions regarding all
Liability claim payouts $50K and aboveO WE OE wi OU w6 OUOT UUz w" 6Ox1 O

® Claims Manager, Assistant Claims Manager, ®aims Adjusters

® This applies to actions other than Civil Rights actions and inverse condemnation actions, which may be filed in
court without first having a Government Code claim filed with the Clerk of the Board.

" See Appendix E for a complete lisftcurrent Legal Defense Panel firms.
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settled as Compromise and Releasécases$75K and abovein new money. RM provides
the staff support for closed-sesson Board meetings on these claims?

In addition to Liability claims, this section of RM also handles all Liability s ubrogation

cases, i.e., those cases in which the County is seeking compensation from a third party
due to damage caused to County property.

Performance Strengths

In Liability claims management, the audit team noted the following positive s:

A Collectively, staff is experienced in Liability claims management.
A Saff aggressively seeks toprotect public funds.

A RM has recently implemented a detailed and comprehensive policy and procedures
manual for processing Liability claims.

A OwEUEPUwWOI wil, wE OOE UlatemaEAudt depdstiménufduddihatl a z U u
RM has EOOUUOOUWEOGEwWxUOEIT UUI GawBebiityx G E w a1® 6 Qi
Compensation] payments are valid, supported, allowable and are processed
EOOxOI Ul OAOWEEEUUEUI CawEOCEwWUDPOI Oad-

Opportunities for Improvement

Liability Claims Data Analysis

Having useful information on current and past Liability claims (e.g.,total cost of claims,
frequency by payout size and agency/department, average claim size by type) is a
prerequisite to managing operational risks. Such information enables RM to support
agencieddepartments in identify ing problem areas and making proactive changes.

Finding 8: Risk Management has not developed a comprehensive approach to

analyzing and reporting on Liability claims data. (Priority 1)

8 A settlement in which an injured worker receives a lump sum payment that includes an estimate of future medical
costs; the claim effectively ends at the time the judge issues the Order Approving Compromise and Release.

® The California Government Cod®§{ vi si on 3.6, Section 935.4) |limits the

settlements/payments to an employee at or above the $50K limit.
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As previously identified, RM strives to use a five -step process to manage County risk: 1)
Risk ldentification, 2) Risk Analysis, 3) Evaluation of risk management techniques to be
utilized, 4) Implementation of chosen risk management techniques, and 5) Monitoring
the results of implementation. In the area of Liability claims management, however,
there are substantial opportunit ies for improvement in both Risk Identification (i.e., the
identification of what happened and why it happened ) and Risk Analysis (i.e., the
development of statistics/metrics to identify and analyze the types of incidents
occurring, the frequency of those incidents, and the severity of consequences resulting
from those incidents).

Currently, the only reporting O wUOT T w 'Liéblitd) EOEBDWUWEEUEnBAl wub O 1
report®, which includes the following statistics:

A3TTw"oOUOUazUw+OUUwW1EUI &nuFrequercy codparéd t DU a @ w k
other California Counties

A Number of Cases Tried and Won, Lost, and Awaiting Decisions

A Number of Voluntary Dismissals Prior to Trial and Dismissals Due to Motions

This high-level information, however, is of limited operational value to

agencies/departments that are trying to manage Liability risks. There are a number of
additional important statistics/metrics (e.g., Total Liability Claims costs) that should be
included . Becausemany of these metrics and statistics have not been developed byRM,
agencies/departments are limited in their ability to proactively manage the inherent

risks that are the root cause of Liability claims (e.g., crosstabbing type of claim by
location and cost). In addition, because top management and policy makers are
provided with limited risk trends, they are unable to coordinate a Countywide effort to

reduce future losses and systematic risks. This isa critical deficiency, especially in light

of the current fiscal climate and the fact that this capability is a foundational/mission -
specific requirement for RM. During audit fieldwork, RM and agencies/departments
confirmed this opportunity for improvement.

Consequently, in order to provide an in-depth examination of the Cou O U alzaklliay
claims, the audit team worked with RM staff iteratively to obtain a comprehensive set of
raw Liability claims data. Once this information was finalized, the audit team distilled
it into the following collection of analytics, which lays the foundation for RM to
enhance itsRisk Analysis capabilities.

2 CEO Risk Management Executive Summary
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Countywide Liability Claims Costs and Numbers

The set of chartgtables in this section of the report provides information related to
Countywide Liability claims over the past 12 fiscalyears. The chart and table below
show total Liability claims costs paid by the County during each fiscal year.

Gountywide Liability Clainms Coss, FY ©/00-10/11

” $25
c
S
= $20
$15
7
$5 -
$0 -
N N Q C) » 2 © QA ® o Q N
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m Bodily Injury Property Damage M Legal Expenses
Fiscal Year Bodily Injury Property Damage Legal Costs Total Costs
FY 99/00 $1,679,493 $816,021 $3,537,219 $6,032,73¢
FY 00/01 $666,757 $825,007 $4,358,845 $5,850,61C
FY 01/02 $1,482,303 $1,988,285 $3,924,175 $7,394,767
FY 02/03 $2,439,993 $387,207 $5,575,832 $8,403,032
FY 03/04 $2,306,931 $246,080 $5,354,501 $7,907,512
FY 04/05 $2,402,202 $1,440,690 $5,424,413 $9,267,30¢€
FY 05/06 $3,394,326 $5,299,431 $3,529,046 $12,222,802
FY 06/07 $2,720,470 $227,147 $3,637,110 $6,584,727
FY 07/08 $2,501,944 $238,659 $4,828,537 $7,569,14C
FY 08/09 $1,019,667 $224,047 $6,795,394 $8,039,10¢
FY 09/10 $10,255,500 $271,561 $8,364,499 $18,891,561
FY 10/11 $13,917,261 $764,021 $7,388,831 $22,070,112
Total $ 44,786,848 $ 12,728,156 $ 62,718,401 $ 120,233,406
% Total 37.2% 10.6% 52.2%

Source: CEO/Risk Managent Liability Claims Database

Notes: 1) Legal Costs includesher costs suclas investigations expenses, expert fees, medical expenses, and
deposition costs2) FY 01/02 and FY 05/06 numbers include the costs of two c(&ib@ million

and $5.0 million, respectivelyglated to landfill gashat were passed througRMISF 294 but @re ultimately

paid out ofan OC Waste & Recyclimgntingencyfund.
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Informational highlights from the chart and table on the previous page include:

A The County has paid $120million in Liability claim expenses(including payouts and
legal costs) over the past 12 fiscal years, an average of $L0 million per year.
However, in a substantial upswing of costs, over the lasttwo fiscal years, the County
has paid $41.0 million in Liability claims expenses, or an averag of $1.7 million per
month, due to large payouts related to eight claims, seven of which were incurred in
years prior to FY 09/10 and FY 10/11*

A Liability claims costs have increased substantially over time (265.8%, an average of
22.3% per year), with the largest increaseoccurring between FY 08/09 and FY 09/10
(134.9% increasg due to the Fogarty-Hardwick civil rights violation case at the
Social Services Agency(incurred in FY 99/00) which as of June 30, 201lhas cost the
County $10.6 million. This case is the single largestLiability claim payout in County
history and the only payout that exceededthe $5 million self-insured limit. 2

-

A On average, Legal Costs have represented the largest portion ofLiability (52.2%)
expenses over the pastl2fiscal years.

The remaining charts/tables in the Liability Claims section of the report present data
based on the fiscal year that claims were incurred (i.e., the fiscal year that the loss
occurred) over the same time period, whereas the previous chart/table highlighted costs
paid in a given year, regardless of when the loss occurred. It is important to examine
Liability claims data based on the year the claim was incurred in order to understand
how the County as a whole and individual agencies/departments are performing with
regard to reducing losses and mitigating operational risks .

M n FY 09/10, $9.2 million in costs are attributed to large payouts (rafiging$901K to $3.8 million) related to

four claims; in FY 10/11, $12.2 million in costs are attributed to large payouts (ranging from $511K to $9.9 million)
related to four claims, including the FogaHardwick case.

21t shoul d be n oexesscldinhiasuranteltarierGvent mankgudt and the County was required to
pay all costs over its seifisured limit of $5 million. The County is currently in negotiation with this insurer
(Reliance) to recover its loss.
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Number ofLiability Claimsincurred FY 9/00-10/11
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Source: CEO/Risk Management Liability Claims Database
Note: FY 07/08 numbers includi®9individual claims filed bgetirees when the County
split retirees from the health insurance rate pptiese claims were subsequently consolidated.

The chart above demonstrates two important trends: 1) a general downward trend in

the number of Liability claims incurred by the County between FY 99/00 and FY10/11
(a 41.2% decrease from FY 99/00 to FY 08/09, and 2) a downward trend in the

percentage of claims that result in payments (36% in FY 99/00 to 23% in FY 089).13
However, as illustrated in the chart on the following page , the costs of these claimshave
fluctuate d significantly over this time period.

13 FY 08/09 is used as the mastent year of comparison because there is some lag in identifying the number/costs
of claims incurred in the most recent years (FY 09/10 and FY 10/11) since property damage/personal injury
claimants have up to six months to file a claim, and claimaptsregindemnification have up to one year to file a
claim. In addition, there are some types of claims that are not subject to this filing statute (e.g., civil rights
violations filed in federal court).

32




PERFORMANCE AUDIT @EO/RISK MANAGEMEN Final Report

Costof Liability Claims Incurred;Y 99/0010/11

$18.1

Source: CEO/Risk Management Liability Cl&iatabase
Note: The cost of claims are attributed to the fiscal year the claim was incuater than theyear

expenses were paid out.

In the chart above, sveral high payout claims account for the upswings in costs in FY
99/00 the $10.7 million Fogarty-Hardwick claim), FY 02/03 (one $2.0 million claim), FY
05/06 Ene $4.0 million claim), and FY 07/08 (one $3.3 million claim). Excluding these
claims, the fluctuations over the 12 year time period is less drastic.

In addition to the number and cost of claims incurred in each fiscal year, it is also
important from a workload standpoint to know the number of active claims being

worked on each fiscal year. The audit team examined the number of claims opened and

closed in each fiscal year tounderstand changes in workload over the last 12 fiscal
years. The chart on the following page provides this information (note: FY 99/00 data
was incomplete for the number of claims closed and was excluded).
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Countywide Number ofActive Claims w/ Paymen#ctivity, FY00/01-10/11

Total Closed Total Opened
FY 10/11 (844) 708
FY 09/10 (909) 852
FY 08/09 (742) 841
FY 07/08 (756) 1,305 1,527
FY 06/07 (715) 740
FY 05/06 (825) 864
FY 04/05 (921) 893
FY 03/04 (936) 916
FY 02/03 (928) 906
FY 01/02 (1,009) 952
FY 00/01 (950) 988
(1,500) (1,000) (560) j 560 1,000 1,500 2,000
H Claims Opened (with Payment Activitylaims Opened (w/o Payment Activity)
H Claims Closed (with Payment Activity) Claims Closed (w/o Payment Activity)

Source: CEO/Risk Management Liability Claims Database
Notes: 1) FY 9900 was excluded due to the lack of a complete data set for claims closed in thaR)E¥r07/08 numbers
include699individualclaims filed by retirees when the County split retirees from the health insurance rate pool

Based onthe chart above, with the exception of FY 07/08% the total number of claims
opened and closed (with and without payments) has been steadily declining o ver the

time period considered.

Liability Claims by Agency/Department

The table on the following page breaks down Liability claims numbers and costs by
agency/department for claims incurred (i.e., with loss dates that occurred) over the past
12 fiscal years.

1 FY 07/08 numbers includg99individual claims fied by retirees when the County split retirees from the health
insurance rate pool
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Numbers and Costof Liability Claimsincurredby Agency/DepartmentFY 9/ 00-10/11

AaEney Desaiion Number of % of Total Number of Claim: Paid Costs % of Total Paic
Claims Claims w/ Payments Costs

SHERIFF-CORONER 4,927 43.6% 1,477 $ 48,025,839 46.6%
SOCIAL SERVICES AGENCY 410 3.6% 123 $ 17,875,550 17.4%
OC WASTE AND RECYCLING 134 1.2% 50 $ 6,807,844 6.6%
HEALTH CARE AGENCY 632 5.6% 202 $ 4,192,271 4.1%
OC PUBLIC WORKS 1,281 11.3% 351 $ 3,537,331 3.4%
DISTRICT ATTORNEY 183 1.6% 48 $ 3,434,737 3.3%
PROBATION 314 2.8% 104 $ 2,806,700 2.7%
OC COMMUNITY RESOURCES 58 0.5% 18 $ 2,728,998 2.6%
OC ROAD 336 3.0% 71 $ 2,035,598 2.0%
OC FLOOD 82 0.7% 24 3 1,937,792 1.9%
OC PARKS CSA26 371 3.3% 132 $ 1,534,672 1.5%
PUBLIC DEFENDER 41 0.4% 14 $ 1,306,652 1.3%
OC HOUSING 259 2.3% 119 $ 1,285,120 1.2%
ASSESSOR 33 0.3% 10 $ 838,376 0.8%
CHILD SUPPORT SERVICES 75 0.7% 26 % 812,125 0.8%
MISCELLANEOUS 664 5.9% 89 $ 786,150 0.8%
AIRPORT 196 1.7% 47 3 742,779 0.7%
All Other Agencies 1,315 11.6% 136 $ 2,338,428 2.3%
Grand Total 100.0% $ 103,026,960

Source: CEO/Risk Management Liability Claims Database
Note: Claims with Payments include legal expenses.

Key points to be noted from this data include the following:

A As expected, given its public safety role, the Sheriff-Coroner Department (OCSD)
accounts for the majority of Liability claim numbers and costs. Over the past12
fiscal years, OCSD accounted for43.8% of all County Liability claims filed and 46.6%
of all Liability claims expenses. The next highest agency/department was the Social
Services Agency (SSA)who had 3.6% of all claims and 17.4% of all costs. (Note:
22 ZUWUEOODPOT wbUw x Ub OEm pald 2out EhUAY wolLO tors0.6 w 2 2
million )

A Of the 11,311 total claims filed against the County over the past 12 fiscal years 3,041
claims (or 26.8%) resulted in payments.

A Over the past 12 fiscal years, there has beensome variability in the number of
Liability claims filed against individual County agencies/departments. The chart

152000t0 2011 FogarHardwick case
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below shows this variability for the top five agencies/departments (by number of
claims incurred in each fiscal year).

Number ofClaimsincurredby Top FiveAgendegDepartmentsin Each Fiscal YedfY 9900-10/11
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Source: CEO/Risk Management Liability Claims Database

Types ofLiability Claims

The table on the following page illustrates the costs associated with the most common
types of Liability claims over the past 12fiscal years.

18 Fy 08/09 is used as the most recent year of comparison because there is some lag in identifying the number/costg
of claims incurred ithe most recent years (FY 09/10 and FY 10/11) since property damage/personal injury

claimants have up to six months to file a claim, and claimants seeking indemnification have up to one year to file a
claim. In addition, there are some types of claimeat thire not subject to this filing statute (e.g., civil rights

violations filed in federal court).
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Total Liability ClaimCostsand Numbers ofClaims byType FY99/00-10/11

Number of % of Tota Claims w/

Liability T D ipti Pai % Total
iability Type / Cause Description Claims o T —— aid Costs b Total Cost

General Liability

Civil Rights violation 270 2.4% 79 $ 14,236,691 13.8%
Excessive force by deputy in field 170 1.5% 55 $ 9,552,846 9.3%
Liability from our service (errors & omissions) 698 6.2% 232 $ 9,351,722 9.1%
Adverse Employment Action 146 1.3% 50 % 7,922,994 7.7%
Chemicals-smoke-fumes-paint 26 0.2% 9 $ 6,413,778 6.2%
Use of force by staff while in custody 222 2.0% 79 $ 6,000,841 5.8%
Wrongful termination/suspension 77 0.7% 24 3 5,263,602 5.1%
Wrongful death 89 0.8% 33 % 4,711,847 4.6%
Inmate assaulted by inmate 50 0.4% 13 $ 4,613,166 4.5%
Failure to release from jail on time 18 0.2% 5 $ 2,590,877 2.5%
Dangerous condition 321 2.8% 74 $ 2,251,687 2.2%
Alleged false arrest/false imprisonment 162 1.4% 40 $ 1,575,318 1.5%
Sexual Harassment 22 0.2% 9 % 1,508,077 1.5%
Operations damaged property 163 1.4% 54 % 1,439,361 1.4%
Failure to provide medical care in jail 94 0.8% 22 % 1,429,368 1.4%
Excessive force with use of weapons 20 0.2% 7 % 1,219,897 1.2%
Negligent entrustment 21 0.2% 10 $ 1,050,337 1.0%
All Other General Liability Types 6,827 60.4% 1418 $ 10,349,389 10.0%
General Liability Total 9,396 83.1% 2,213 $ 91,481,797 88.8%
Automobile Liability

Sideswipe collision 128 1.1% 56 $ 3,437,355 3.3%
Rear end-our unit hit other veh 513 4.5% 239 % 1,774,302 1.7%
Employee-owned vehicles 13 0.1% 5 % 1,018,820 1.0%
Our unit turning 134 1.2% 63 $ 1,008,670 1.0%
Disregard of signal/stop sign 86 0.8% 39 % 996,055 1.0%
Pedestrian 23 0.2% 9 % 854,615 0.8%
Unlisted claims 73 0.6% 27 $ 661,426 0.6%
All Other Automobile Liability Types 782 6.9% 354 1,721,778 1.7%
Automobile Liability Total 1,752 15.5% 792 $ 11,473,019 11.1%
All Airport-Related Liability Types 163 1.4% 36 $ 72,144 0.1%

Grand Total 11,311 100.0% 100.0%

Source: CEO/Risk Management Liability Claims Database
Note: 1) Of the6,27da ! f f Generdl$ibdility Typés Of 1,1R0¢laims werefor dinmate ClaimanProperty Loss,699

103,026,960

6 SNBE T2N awsiai8Bred ¢ Not 6BjbrisdictH® Méhbd 6 SNBE T2 NI dDbwerd S AlflehasgdS 2 dzd ¢ I

rented vehicle damagéand 359were T 2 Didorgietc., damage toaimant property.¢ Of the782a ! £ £ h (i K S Niabliligz(i 2 Y2 6
Typeg OfoANAESNE T2NJ a. | O A V8B claizis) werdial dNiBparkedl gt 3tanding @§hicke2) Claitns
with Paymentsncludelegal expenses.

Important points to highlight from th e table above include the following :

A General Liability claims represent 83.1% of all Liability claims filed and 88.8% of all
expenses paid. Theremainder are automobile-related claims (15.5% of claims, 11.1%
of costs) and airport -related claims (1.4% of claims, 0.1% ofcosts).
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A Excluding the one $106 million civil rights violation payout for the Fogarty-
Hardwick case in SSAand the one nearly $5.0 million landfill gas claim , the top
liability claim payouts are related to uses of force in OCSD, errors/omissions during
the provision of County services, and adverse employment actions.

A The most frequent types of Liability claims filed include:

Type of Claim # of Claims % of Total Claims
O Inmate claimant property loss 1,120 9.9%
O Retirement related?’ 699 6.2%
O Liability from errors and omissions 698 6.2%
O Not our jurisdiction 18 649 5.7
O Rear endt our unit hit other vehicle 513 4.5%

The audit team also examined statistics regarding individual Liability claims with the
largest payouts (over $200,000) that were incurred between FY 99/00 and FY 10/11. This
data yielded the following information :

A Over the past 12 fiscal years, while only 0.8% (or 91) of all claims incurred between
FY 99/00 and FY 10/11had paid-to-date amounts over $200,000, these claims
accounted for 66.8% ($68.8million) of the total costs of claims.

A The most prevalent types of large payout claims involved excessive force by a
deputy in the field (13.26) and adverse employment actions (12.1%).

A 49 (or 53.8%9 of these 91 large payout cases originated in OCSD (representing 45.8%
of total costs) and 7 (or 7.7%) in SSA (representing 23.7%of total costs); the District
Attorney was the next highest at 6 (or 6.6%) of the 91 claims (representing 9.2% of
total costs).

The chart and table on the following page identify those cases which have the highest
average cost per claimfor paid claims that were incurred (i.e., had a date of loss)and
closed within the past 12fiscal years?®®

In FY 07/08 the County receivethdividual claims filed by retirees when the County split retirees from the health
insurance rate pool

BClaimsthathave een f il ed against the County but are not
property that is notwned by the County of Orangélhere may be legal defense costs to the County if these claims
are litigated.

¥ The data used to calculates average cost of claims by type was restricted to paid claims that were apdned
closedwithin the 12 year time period in order to capture the full cost of a claim. As a result, the number of claims
presented in the table on the following page (2)89&ss than the number of paid claims previously shown (3,041).
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Averagel.iability Clains Costs>$50Kby Type FY99/00-10/11

$-

|

$100,000 $200,000 $300,000 $400,000 $500,000

Chemicals-smoke-fumes-pain
Inmate assaulted by inmat
Employee-owned vehicle
Wrongful termination/suspension

Excessive force with use of weapo

Excessive force by deputy in fiel
Wrongful death

Negligent entrustment

Adverse Employment Actio

Improperly maintained road sign

Use of force by staff while in custod

Surface dmg-mech-equi

Fire or explosion

Racial Discrimination/Harassmen

Failure to release from jail on tim

Failure to provide medical care in ja
Malpractice

CIm injured on job site/property

$455,623
$350,170
$252,619
$200,003
$194,452
$192,524
$174,280
$155,525
$111,998
$105,75¢8

Type of Claim

Chemicals-smoke-fumes-paint
Inmate assaulted by inmate
Employee-owned vehicles

Wrongful termination/suspension
Sexual Harassment

Excessive force with use of weapons
Excessive force by deputy in field
Wrongful death

Negligent entrustment

Adverse Employment Action
Improperly maintained road signs
Use of force by staff while in custody
Surface dmg-mech-equip

Fire or explosion

Racial Discrimination/Harassment
Failure to release from jail on time
Failure to provide medical carein jail
Malpractice

Clm injured on job site/property
Subtotal of Average Claim Types >$50K
Total Claims Incurred, Filed, Closed

Total Cost Number of Claims Average Cost

$ 6,378,726 14 $ 455,623
$ 4,202,035 12 $ 350,170
$ 1,010,476 4 % 252,619
$ 3,600,052 18 $ 200,003
$ 1,361,164 7 9% 194,452
$ 1,155,144 6 $ 192,524
$ 8,016,885 46 $ 174,280
$ 5,287,844 34 3 155,525
$ 1,007,979 9 §% 111,998
$ 4,653,344 44 % 105,758
$ 156,453 2 $ 78,226
$ 4,819,078 71 $ 67,874
$ 3,436,543 55 $ 62,483
$ 181,102 3 $ 60,367
$ 442,269 8 $ 55,284
$ 324,750 6 $ 54,125
$ 1,436,741 27 $ 53,213
$ 418,354 8 $ 52,294
$ 556,011 11 $ 50,546
$ 48,444,950 385 $ 125,831
75,619,639 $

Source: CEO/Risk Management Liability Claims Database

NoteY ¢ KS PnppY | @SNI 3 S-sndkefurhesLIOR i ii¢ TRWDWGdzRSY ADS d &t SYSy i
related to two claimgor landfill gas issue@ $5.0million claim and a $1.2 million claim); these costs were

passed through ISF 294 huere ultimately paid out ofin OC Waste & Recycling contingeriapd.
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Informational highlights from the chart and table on the previous page include:

A The highest average cost type of Liability claim| ?Chemicals-smoke-fumes-
paint?| is driven by one nearly $5 million claim filed by the City of La Habra
related to a landfill gas case

A Excluding ?Chemicals-smoke-fumes-paint?, on average, the mos costly types of
claims are: ?lnmate assaults on other inmate® ($350K per claim), PEmployee-
owned vehicles? ($253K per claim)?, PWrongful termination/suspension ? ($200K
per claim), and ?Sexual Harassment? ($194K).

Individual Liability Claim Payouts

The final chart and table (below and on the following page ) identify the frequency of
Liability claims in different payout ranges for paid claims that were incurred and closed
over the last 12 fiscal years?*

Frequency otLiability Claims byPayout SizeFY99/00-10/11

500 1,000 1,500 2,000 2,500

$5,000,000+ | 1
$3,000,000 - $4,999,999 3
$2,000,000 - $2,999,999 0
$1,000,000 - $1,999,999 6

$500,000 - $999,999] 13

$400,000 - $499,999] 11

$300,000 - $399,999| 10

$200,000 - $299,999] 20

$100,000 - $199,999m 71
$50,000 - $99,999 Ml 108
$30,000 - $49,999 Wl 129
$15,000 - $29,990 W 143
$1 - $14,999

2,291

®l'n the past 12 years, there have onlpwhednvebiuc!| ek aldm:
%L The data used to calculate the average cost of claims by type was regirjra@tidlaims that were openedd
closedwithin the 12 year time period in order to capture the full cost of a claim. As a result, the number of claims
presented in the table on the following page (2,806) is less than the number of paid claims praviousl{8,041).
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Number of Claims

Payout Size (Frequency) % of Total Number Total Cost % of Total Cost
$5,000,000+ 1 0.0% $ 5,063,181 6.7%
$3,000,000 - $4,999,999 3 0.1% $ 10,685,819 14.1%
$2,000,000 - $2,999,999 - 0.0% $ - 0.0%
$1,000,000 - $1,999,999 6 0.2% $ 7,908,392 10.5%
$500,000 - $999,999 13 0.5% $ 8,307,286 11.0%
$400,000 - $499,999 11 0.4% $ 4,687,452 6.2%
$300,000 - $399,999 10 0.4% $ 3,561,733 4.7%
$200,000 - $299,999 20 0.7% $ 5,004,087 6.6%
$100,000 - $199,999 71 25% $ 9,571,176 12.7%
$50,000 - $99,999 108 3.8% $ 7,697,156 10.2%
$30,000 - $49,999 129 4.6% $ 4,978,910 6.6%
$15,000 - $29,999 143 51% $ 2,990,478 4.0%
$1 - $14,999 2,291 81.6% $ 5,163,969 6.8%
TOTAL 2,806 $ 75,619,639

Source: CEO/Risk Management Liability Claims Database

The chart on the previous page and table above illustrate that of the 2,806 paid claims
that were incurred, filed, and closed during the 12 fiscal years reviewed, 2,563 (91.30)
were for less than $50,000. Collectively, these claims represent approximately 17.4% of
all payout costs. As previously identified, all payouts under $50,000 are settled
administratively by RM without Board involvement , per County policy.

As previously noted, t he preceding collection of charts provides a baseline for further
management discussion and analysis of Liability risks. When asked why such detailed
data analyses had not previously been performed, RM stated that one of the factors
contributing to its inability to provide such information is its use of an outdated (199)
Microsoft Access database which is unable to adequately facilitate important Liability
claims analysis or data queries. RM made an attempt in 2007 to purchase and
implement a new system but the effort was unsuccessful and the vendor was
terminated six months into the project. No effort to pursue the acquisition of another
system has been made since that time. These challenges notwithstanding, the
charts/tables prepared by the audit team demonstrate that the current Liability claims
database contains information sufficient to significantly enhance 1, z U w Ofl rigki O
analysis.
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Liability Claims Litigation Defense Using Contract Attorneys

The chart below provides a five year history of the number of Liability lawsuits
received by RM and the legal expenses paid out bythe County during that time period.

The chart shows a clear and significant upward trend in the legal costs associated with
Liability claims (103% over the past five years) In contrast, the number of Liability
lawsuits filed has increasedfar lessrapidly ( 26% increase over five year$.

Number ofLiability Lawsuits Filed and Legal Cog&’ 06/0710/11

$9.0 100

O $8.0 - 90
= $70 - 80

$5.0 60
$4.0 50

' - 40
$3.0 - 30
$2.0 L 50
$1.0 - 10
$0.0 T T T T T - 0

FY 06/07 FY 07/08 FY 08/09 FY09/10 FY 10/11

lons

mmm | egal Costs =—e=—Number of Lawsuits

Source: CEO/Risk Management

5-Year Total 5-Year %ncrease
# of Lawsuits 385 26.5%
Legal Costs $31,011,133 103.2%
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Contract Attorney Legal Defense Panel

As previously mentioned, RM maintains a slate of contract attorneys (i.e., Legal Defense
Pane) Ex x UOYIT EwEaAawUl T w! OEVUEwWUOwWT EQEOI umbilityl w" OUO
claims.?? There are currently 12 firms on this list. These firms also subcontract for
various specialized professional services such asmedical examinations, psychological
examinations, and depositions, as needed. The table below provides a 26year history
of the hourly rates approved by the County for firm s on the Legal DefensePanel.

Liability LegalDefense Panel Hourly Rate Histori985Present

2011 Average
19851993 20002011 Annuaized
HIESE % Increase
0
General Tort Litigation
Partners $110 $140 $180 2.4%
Senior Associates $110 $140 $160 1.7%
Associates $80 $115 $135 2.6%
Paralegals $50 $70 $90 3.0%
Law Clerks N/A $70 $85 1.9%
Legal Assistants N/A $70 $80 1.3%
Employment/Flood Litigation/Land Subsidence
Partners N/A $150 $200 3.0%
Senior Associates N/A $140 $175 2.3%
Associates N/A $125 $150 1.8%
Paralegals N/A $75 $95 2.4%
Law Clerks N/A $75 $90 1.8%
Legal Assistants N/A $75 $85 1.2%
Environmental Litigation
Senior Partners $175 $225 N/A N/A
Partners $150 $200 $240 2.3%
Associates $125 $125 $170 1.4%
Paralegals $70 $75 $95 1.4%
Law Clerks N/A $75 $90 1.8%
Legal Assistants N/A $75 $85 1.2%

Source: CEO/Risk Management

%2 5ee Appendix E for a list of current firms on the Legal Defense Panel.
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On occasion, the Board approves the use of a firm not on this list to handle a specific
case In these instances, the Board approves the firm by separate action at a public
meeting.

As is apparent, from an hourly perspective, the cost increases have been moderate to
low. Accordingly, given the significant increase in total legal costs paid out over the
past five years, one or both of the following is occurring: (1) an increase in the hours
billed by contract attorneys, and/or (2) an increase in costs other than those associated
with attorney hours, such as for subcontractors (e.g., costs of investigators, medical
experts).

Finding 90 RM does not collect data on total hours billed by contract attorneys nor
does it track the total costsof subcontractors used by ti 1 w" OUOUa

Defense firms (e.g., investigator s, medical experts) in an electronic
database. (Priority 2)

In order to examine the legal costs for Liability claims, the audit team requested the
total number of contract attorney hours billed for each of the last five fiscal years.
However, RM staff informed the audit team that this information is not tracked in
aggregate form and is only available in hard copy case files. As a result, the audit team
review ed a sample of Legal Defense Panelattorney invoices and case files from January
2010 to September 2011

During its review, the audit team found that i n many cases, the hourly rates charged to
the County by subcontractors® far exceeds those allowed for the contract attorneys on
OT 1 w" OLlegdiRetenseuPanel. For example, the highest rate paid to a firm partner
on the Legal Defense Panel is $240/hour while the range for some of the more
expensive subcontractors was between $300- $600/hour. RM Liability claims staff
indicated, and the audit team confirmed , that RM review s and approv es requests from
Legal Defense Panel attorneys before expert witnesses or other subcontracts are hired.
RM indicated that, over time, they have become familiar with all subcontractor staff and
are comfortable making decisions regarding their usage. Notwithstanding this review ,
RM also does not track the aggregate costs of subcontractors; rather, RM estimates these
costs to be approximately 5-10% of total legal expenses.

23 Subcontractors provide a myriad of sergidacluding, but not limited to adical examinationspsychological
examinationsphysical rehabilitationdeposition andcopying servicesauto body servicesaafety and construction
engineer reviewdinancial services for structured settlements with claimants
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Recommendation 9: Maintain monthly statistics on the number of attorney hours
billed by firm, level, and ¢ laim, as well as the use and cost of subcontractors. As an
added level of oversight, t he Risk Manager should conduct periodic reviews of
random case files to ensure his/her satisfaction with the use of and fees charged by
subcontractors.

Finding 10: The current Liability Legal Defense Panel contract has been in place for

an excessiveperiod of time ( 10years). (Priority 3)

The current Liability Legal Defense Panel was established by contract in 2001 utilizing a
Request for Proposal solicitation process. The term of the contract is operended per

date of exeation by Risk Management and shall continue until completion of the

matters for which attorneys T EYT wEI 1 OQw Ul UEDOI E with RM (sftu E D U
acknowledged the need to refreshthe panel and is currently in the process of releasing

a RFP for the seledbn of a new Legal Defense Panel.

Recommendation 10: In the future, RM should refresh selection of a Liability Legal
Defense Panel every five to seven years. Include in the contract a specific length of
time for the term of the panel .

Analysis of Contract Attorney svs. InrHouse Counsel forLiability Claims Litigation

As part of the scope of this study, the audit team examined whether or not it would be
more effective/efficient to use in-house County Counsel attorneys and support staff
rather than contract attorneys for the litigation defenseof Liability claims.

Finding 11: From a cost standpoint it would be more expensive to use County
Counsel attorneys and legal support staff for Liability claim s litigation

defense than contract staff. In addition, there are a number of other
operational considerations that support the current model. (Priority 3 )

The table on the following page comparesthe hourly rates of contract attorneys versus
County Counsel staff that are/would be assigned to work on Liability claims litigation.
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Contract vs. County Couns8taffHourly Rates
Job Title ContractStaff CountyStaff %
ContractStaff / County Staff Hourly Rate Hourly Raté Differential
Partner/ Assistant County Counsel $180 $214 19%
SeniorAssociatd Admin Manager IH Specialist $160 $202 26%
Associaté Senior Deputy Attorney $135 $190 41%
Paralegal Paralegal $90 N/A N/A
Legal AssistaritSr.Legal Secretary $80 N/A N/A

SourcelegalDefense Panel contract and County Counsel hilling rates
Note: The contractstaff hourly rates usedare for General Tort Litigation servigesther specialty subcontractor rates are even
higher. County Counsedtaff chargerates includesalary and employebenefits Couny overhead charges, and clerical support

expenses.

The table above indicates that it is 19-41% more expensive to use County Counsel
attorneys to perform Liability claims litigation work on an hourly basis. In addition to
hourly rates, there are several other important issues to consider in this analysis. These

include:

A Specialty Skill Sets

e A~ A N N A A

number of areas: tort (personal and property damage), employment, flood, land
subsidence and environmental claims. County Counsel currently d eals with some of
these general areas, but not from a tort perspective, andwould therefore have to
UT T w " OUKidiirgz U

recruit attorneys with this specific expertise within

classification and compensation structure.

A Availability of Attorneys

With a slate of contract attorneys, availability has not been an issue.

If County

attorneys were used, there would potentially be gaps in service when an attorney
left County employment until a replacement could be hired. To mitigate this issue, a
limited Legal Defense Panel capability could be maintained for short term needs.

A Consistency of Workload

Over the past five years, RM contract attorneys (12 firms) have received, on average,
77 Liability lawsuits per year. If County C ounsel were to hire additional attorneys

to perform the work currently provided by contract attorneys

, there is a question of

whether there would be enough work in each area of litigation to sustain a full time

County position ; scalability is much more difficult if the work is brought in
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A Use of Subcontractors

As previously identified, Legal Defense Panel attorneys hire subcontracbrs (with
RM review and approval) to perform a variety of services in preparation for and
during the course of trials. There are a number of advantagesto allowing contract
attorneys to hire these subcontractors including increased speed of hiring,
performance issues handled by a firm on the Legal Defense Panel rather than the
County, and saved administrative effort/time in County staff not having to develop
RFPs and individual contracts.

A RM Control Over Liability Claims

If County Counsel attorneys were used to litigate Liability claims, there would be
some impact to 1 , z Uw E O O (LIAMI® wi&ms] raanagement. County Counsel
attorneys working on the claim would be taking direction from two County entities:
RM and County Counsel. Differences of opinion would have to be discussed and
settled, whereas today these attorneys report solely to RM.

A Increase in County Supervising Attorney s

Depending on the number of in -house attorneys hired, this could result in a need to
add County Counsel supervisory staff.

A RM and County Counsel Preference

Both RM and County Counsel management have expressed their preference to
continue to have Liability claims litigation defense provided by private firms on the
Legal Defense Panel.

Recommendation 11: Continue with the current model for Liability claims legal
defense.
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Backaround Information

3T T w"EOPI OUOPEwW6B OUOI UUzw" OOx1 OUEUDOOwW( OUUUEOE
employers in California to compensate their employees for work -related
injuries/ilinesses, by providing the following four types of benefits:

1. Medical Care: Injured employees are eligible for medical care necessary to treat a
work -related injury.

2. Temporary Disability : Injured employees are also entitled to wage loss benefit
payments during medically -authorized absences from work, known as
Temporary Disability (TD). The amount of TD is regulated by law and is
currently a maximum of $986 per week?, calculated at two-thirds of weekly
earnings, for up to two years (104 weeks}y®. County-negotiated Memoranda of
Understanding provide additional compensation benefits to employees in the
i OUOWOI w6 OUOT UUzw" 6O0x1 OUEUD OO wW20UR,eddalsO1 O U|w/
80 percent for non-sworn personnel?s. As statutorily required 27, sworn personnel
receive Supplement Pay to equal100 percentof their salaries for up to one year.

3. Permanent Disability : Injured employees may also be entitled to a Permanent
#PDUEEDPOPUawm/ # AWEI Ol Il PUOwWPT PET wbUwUOwWE GO x
fuO0UT wi EUOPOT UwEEXxEEPUad wW3T 1T w2UEU] woOi w" E[OGP
Disabilities rates each disability on the ability of the claimant to compete for
1 Ox00ad0l OUOWEOOOT wpPUT wOUT T Uwi EEVOUUOQWUUE]
and extent of injury. PD payments?® are based on percentages listed in the rating
schedule.

4. Death Benefito w# 1 EUT wEI O I POUwWUI OEUI EwUOOw6 OUOIT P U
EUUPEOQw I Bx]1 OUIl Uw ECEwW UUxxOUUw i OUwUOTT weEIEI
addition, any payments for either temporary or total disability due/unpaid at the
time of death are paid to the dependents.

% Total Temporary Disability payments are $986 per week; partial Temporary Disability payments are lower.

% From te date of the first payment made for most injuries. There are someetomgchronic injuries (e.g., lung
disease) that can continue beyond 104 weeks.

% Temporary Disability payments are not taxable; Supplement Pay is taxable fswoompersonnel.

2" Mandated by California Labor Code 4850.

2 Currently, for permanent partial disabilities that can be accommodated, injured employees receive 15% below the
Aineutralo rate of $230/week; those that cannot be ac|co
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Temporary Disability, Permanent Disability, and Death Benefits are considered

A s s A s

22N]I SNEQ /2YLISyaldAazy /®a1ia o0& ¢e&L)s 2
Expense
Payments__ Total FY10/11
11.4%

Payments:
$26.7 million

Indemnity

Payments
41.7%

SourcelYorkAnnual Stewardship Report, FY 10/11, page 25
Notel: Countynegotiated Supplement Pay is not included
Note 2: Expense Payments includes such costs as legal fees, depaaitdinsestigations

$0x00al UUwOUUUWEOOxOQawpPbDUTl weOUOI UUzw" 6O0x1 O

insuring themselves. The County of Orange is self-insured, which means that it
assumes the risk for all organizational losses that may occur. The County pays
6 OUOI U U gensdtidd Olaim expenses up to$20 million 2 (i.e., retention amount) per
claim and purchases excess insurance to cover any losses over this amount. As
discussed in the Adminis tration and Financial Management section of this report,
6 OUOI UzUw" 0Ox1 OUEUPOOWEOEDPOwWI Rx1 OUI UWEUIT wx|
Fund (ISF) 293.

The County of Orange contracts with a third party administrator (TPA) to process its
Workl UUz w" 00 x 1 O U anlabiged fed tagisb ®dsk Risk Services Group, Inc.
P8 OUOAwWT EVUwWEIT | TPd il thewpasOt® yearg®U un addition to claims
administration, as part of its contract, York (via its subsidiary WellComp) performs

2 As of August 1, 2011; before this time, the retention amount was $15 million.

% 0On May 6, 2008theBoardof Supervisorawarded the TPA contract to Southern California Risk Management
Associates (SCRMA)n February 2010, SCRMA merged with its parent comp& ork Insurance Services Group
Inc., California, which is a wholly owned subsidiary of York Risk Services Group, Inc.
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managed care cost containment services such as Bill Review! and Utilization Review 32,
Claim-related services which are not provided by York include legal defense,
depositions, investigations, subrogation fees and surveillance. If a claim requires legal
counsel, York selects and RM approves the use of contract attorneys within a set hourly

TPA services.

2 2N] SNEQ / FRAGCHSEYDSION-RY2/13

FY 08/09 FY 09/10 FY 10/11 FY 11/12 FY 12/13

m Fixed Annual Fee m One-Time Transition Fees

Source: SCRM¥ork PriceAgreement

6PUT POw 1, OwUTT Ul wEUI wUOTUIT wUUET | wdtdgram EE UI| E u
administration : one Program Manager (Administrative Manager 1) and two Staff
Specialists® 31T 1 w/ UOT UEQw, EQET T Uz UwUI UxOOUPEDPOPUDI|UuU
reporti ng, contract oversight of the TPA, referring potential fraud cases to the District
Attorney, and overseeing the two Staff Specialists. The Staff Specialists are responsible
for coordination between York and agency/department staff for claims processing an d
return to work efforts, preparing forms for claims processing, ensuring the payment of
MOU -required salary Supplement Pay, and maintaining claim files.

3L A review is performed on all medical bills submitted for payment to ensure they are related to the compensable
condition, comply with the fee schedule established by $itate and are not duplicateshilfs previously submitted

32 utilization Reviewis the process used by employénsurersor claims administrators to review treatment to
determine if it is medically necessary.

#¥The number of staff in RMo&s Werthanehosedunti€s ritiep thataadlei on pr|o g
claims processing #house (e.g., both the County of San Bernardino and the City of San Jose have 20+ staff).
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1,2U0w3/ Ow8OUOOWOEPOUEPOUWEWEI UE PaidnklairissE UEEE U
Per its contract with York, RM has access to a number of different reports and can run
itsownad-l OEwUIl xOUUUwUUDPOT wOT I wEEVUEBww( OWEEEDUDO(
Compensation metrics reports (these reports will be discussed in the Safety & Loss
Prevention section) and its annual reports®8 w w2 B 0P O E U w OLdabilityi daimg O U O
data, there are opportunities to provide agencies/departments, policy makers, and the

x UEOPEwWwPDUIl wOOUI wbOi OUOEUDOOwE E Oiolldaiohg andu" OU O
costs. The audit team has developed the following charts/tables to provide a
"OQUOUaAPPETl wx1 UUxT EUPYI wOOwWUT T wOUOET UwoOi we OUO
their associated costs. It is important to note that the following statistics do no t include
the total costs for County-negotiated Supplement Pay.

|-
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@SN IS /2alb LISNI 22N]JSNEQ /2YLISyalidArzy | f

SourceYorkDatabase

The chart above illustrates the average cost per claim for each year since FY 79/80 (the
first year that data is available). As shown in the chart, since FY 79/80, the average cost
per claim climbed upward steadily, reaching a peak in the early 2000s, decaeasing, and
then increasing again in the last few years. The significant decrease subsequent to FY
YI *Yt wuPUWEUTI wOEUT 1 QawUOwWOERNROUWUI i OUOUwhOweOU
legislature.

#2011 was RMbés first annual report (ACEO/Office of R|i sl
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